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April 5, 1963 
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VICTOR W. CAPUTY, 
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= 


LOUIS BLANCATO 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHADOAN: ! 
Q. Officer Blancato, you were the arresting officer in the case, is 
that correct ? A. Yes, sir. 
Q. Now, at the time the complaint was made that morning did you 
respond to the complaint ? A. Yes, sir. 
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Q. And at the time that the complaining witness Hedderson was 
interviewed by the police, were you present at that time? A. Yes, 
sir, part of the time. 

Q. Part of the time? A. Yes, sir. 

Q At the trial, Mr. Hedderson, in response to a question from 
Mr. Yacovelle indicated that as he was telling his story, there was some 
notes that were taken. Did you take those notes? A. Well, I don't 
know if you could really call them notes. The first thing we would ask 
each witness, what was their names, their addresses, their age, what 
part of the building they were employed at, what days off they had, what 
tour of duty they worked, and so on, and so forth, when they would be 
available. 

Now, in this particular case, they knew who the Defendant was; 
they all stated that he had worked there at one time. One of them even 
gave us his name. So it wasn't the usual robbery case where you have 
to go into minute details, and so forth. All the witnesses actually knew 
who one of the defendants was. 

= x * * * 

Q. Did you take notes as to his account of what occurred, actually 
how the robbery took place? A. Yes, sir. 

Q. You took notes as tothat? A. Well, again, I can't actually 
say notes, because what we took wasn't verbatim what he actually said. 
There were six or seven people in the room, Your Honor. We were talk- 
ing to all of them almost at the same time. We would write little bits of 
that down or a little bit of that down and put it all together into one state- 
ment of facts. 

2. In other words, at the time he would be giving his account of 
what took place, you would take some notes, but at the same time De- 
tective Allen and some of the other officers -- A. Allen wasn't there. 

Q. He wasn't there. Some of the others that were present did take 
notes, is that correct? A. Well, the uniformed men would probably 
take enough notes to make a report, and we took certain notes as to -- 
like I said, the majority of what we took actually consisted of names and 
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addresses of the witnesses involved, because we knew who we were 
looking for. Before we left the building, we knew who we were looking 
for. It was only a question of where to find him. | 

Q. In reference to the actual crime, what he said transpired, you 
also took notes of that? A. Certain notes, some was written down, 
yes, sir. | 
Q. Are those notes stillin existence? A. No, sir. 

Q. What happened tothem? A. They were transcribed into a 
statement of facts that morning and then they were destroyed. They 
were only on paper, on a half of a stenography notebook that we carried, 
pieces of notes, abbreviations, and stufi of that nature; and after they 
were transcribed into what we needed for Court, they were destroyed; 


no reason to keep them. 

Q. This is the normal administrative procedure, I take it? 
A. Our notes are our own personal property, sir. what we do with our 
notes has nothing to do with the Police Department. Strictly with the 


police officers, themselves. Some of us keep them and some don't. 
Q. Some of the officers keep them and others do not? A. Yes, 
sir. 
Q. Well, the secondary report which was the result of all of these 
notes being put together, do you have that? A. That'was in evidence 
last time, I believe. Mr. Caputy must have that. 
THE COURT: Do you have it? | 
MR. CAPUTY: Statement of facts? 
THE COURT: Statement of facts. 
MR. CAPUTY: Yes, I have it. * * * 
* * * 
BY MR. SHADOAN: 
Q. With reference to the witness Savoy -- A. Yes, sir. 
Q. -- were you present when he was interviewed by the police ? 
A. Yes, sir. | 
Q. Now, he also said that while he was talking to the policeman, 
there was some notes that were taken contemporaneously with his 
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interview. Did you take any notes of that? A. Well, again, with him, 


as to actually taking notes, from any particular person, verbatim, as to 
what each said, no. Now, again, with Savoy, as with all the witnesses, 


we took their name, age, address, telephone numbers, how long 
they have been employed at the company, what shift of duty they work, 
and what days off they have, really strictly for future reference for 
Court appearance, as to when we could get them if we need them. 

Now, with Mr. Savoy, I remember what Mr. Savoy said. He stated 
he saw three colored men getting off the elevator and going into the bath- 
room, and he recognized one of them as a boy by the name of Saunders 
that worked at the Post a short time before. 

Q. He-- A. I believe he stated -- 

Q. He also said he saw the three men come out of the bathroom 
followed by Mr. Hedderson? A. I don't recall whether he said that or 
not. 

Q. O.K., that is really not material, but what is material is with 
reference to what he did see. You did make some notes as to what he 
saw? A. Again, you keep calling them notes, sir; and I can't actually 
say, yes, or, no, with a question of that nature. If five or six of us get 
together in a room, and all witnesses or victim of a robbery, and espe- 
cially in a case of this nature where the Defendant is known, what we 
were trying to do at that time was have them all together to find out ex- 

actly when the boy left the company and what files to look for. 

It took us over an hour to go through the files to find him, as it was, 
trying to cut that down. They were all together, all talking, sometimes 
at the same time. We would have to tell them, one at a time, gentlemen. 
They were a little excited. 

Q. They were all interviewed at the same time? A. They were 
all together in one of the rooms there, the mail handling room, I believe 
it was, just outside the bathroom where this took place. 

Q. He said specifically at the trial that a height and weight state- 
ment was taken down, that he knew that this was taken in addition. 
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A. Oh, certainly, the uniformed men would probably ae description 
of the subjects involved for a lookout. | 

Q. There was a height and weight statement taken? A. That 
would be on what I told you -- the teletype message would give -- prob- 
ably not in great detail, but would give some description of the subjects 
involved. That, Iam sure Mr. Caputy has a copy of. 

MR. CAPUTY: Do you have your file here? 

THE WITNESS: I have my file. 

MR. CAPUTY: Get your file. 

THE COURT: Is your file here? 

THE WITNESS: It is in the courtroom, Your Honor, yes. 

THE COURT: Mr. Marshal, will you get it. 

BY MR. SHADOAN: 

Q. The teletype message to which you refer is based upon the uni- 
formed officer's report? A. The procedure is this, sir: The uniformed 
officer responds back to the precinct he is assigned to, and they either 
type up a 251 or write up a 251, and from that 251a teletype is sent 
throughout the city; and that is what I can give you. It is usually word- 
for-word, or sometimes it is abbreviated as to description and stuff of 
that nature. 3 

Q. That is the 251? A. No, this is the copy of the teletype, and 
I believe Mr. Yacovelle looked at it at the last trial. It is here, though, 
if you care to. There is one copy missing. That is why I thought Mr. 
Caputy probably had it. 

* * * * s 

Q. So that the teletype message that you showed me would be based 

upon the height and weight statement that he referred to specifical- 
ly in his testimony? A. Well, again, I can't say that because the uni- 
formed men would usually send those reports. | 

Q. But you don't have the 251, is that right? A, I don't have the 
251, no, sir. You have to get that from the precinct. : 

Q. Isee. A. Now, I got a part of a 251 that they send us, which 


is what we call a PD-56. You can have that, too, sir, if you like. That 
| 
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cuts that down a little bit more. They try to abbreviate everything. 

Q. This is a little more abbreviated than the 251? A. That has 
most of the pertinent facts in it, but that is typed up from a copy of the 
teletype and from the 251. That is what we call a work sheet. They give 
that to the detective in the morning. It has the Robbery Squad number on 
it, precinct number, teletype number, facts that you need later when you 
get ready to close the case. 

Q. I take it that with reference to Savoy, the same applies to the 
individual notes an officer may take, he may either keep them or destroy 
them. There is no administrative policy with regard to that? A. No, 
the policy is strictly up to the police officer. 

Q. Is it accurate to say that as far as your personal notations were 
made, you destroyed them? A. Well, the notes that I had, yes, sir, 
they were. What I had mostly was a description and the name, and the 
names and addresses of these witnesses, and that is on the back of the 
line-up -- the statement of facts with all the information, and as soon as 
that was -- in fact, I have a copy of that, if Mr. Caputy -- 

MR. CAPUTY: Will you take that out and give it to him. 

THE WITNESS: I won't have much of a jacket left when I get back. 

MR. SHADOAN: I will give it all back to you, Officer Blancato. 

BY MR. SHADOAN: 

Q. Oh, yes, when Marshal O'Connell came out in the witness room 
during the course of the trial, he asked, I believe, you or Detective Allen 
or both whether or not there was any written statement; and then he re- 
turned to the courtroom and said that there was no written statement ex- 
cept a grand jury statement. 

With reference to that, do you mean -- assuming that this is ac- 
curate -- that this refers to the statement that was given by the witness 
to a secretary before he went in to the grand jury? A. Yes, sir, that 

is what I referred to when I told the Marshal that. 

Q. Do you have that? A. No, sir. Iam sure Mr. Caputy must 
have that. That is part of the grand jury. We don't get a copy of that or 
get to see it or anything, sir. 


51 


MR. CAPUTY: I have that, if he would like to see it, Your Honor. 

MR. SHADOAN: Yes, I would. 

MR. CAPUTY: I don't know whether it contains au of them, but 
here it is. 

MR. SHADOAN: Thank you, Mr. Caputy. 

BY MR. SHADOAN: 

Q. Now, Detective Blancato, at the trial, at one point late in your 
rebuttal testimony, I believe is when this took place, Mr. | Yacovelle re- 
quested to be allowed to examine a portion of your file which related to 
a statement by the Defendant. 

In this instance, this related to the Jail interview which you proba- 
bly remember, and you had taken down -- A. Yes. 

Q. -- the exact words of the Defendant in some places and with 
some detailin others. A. Yes, sir. | 

Q. This was a rather voluminous file, and the question that I have 
is whether in this file there is contained any other statements of witnesses 


or anything that pertains to something witnesses said to you that has not 
been produced as of this point. A. No, I believe everything that was 
said that I wrote down at the Jail and what investigation referred to was 
all brought out at the last trial, sir. 


Q. I am not talking about the words of the Defendant. Here is what 
I am getting at. For example, at another place you indicated that you had 
the words of the Defendant at the time of arrest. At that time, you may 
recall, he denied knowing anything about the robbery, or something like 
that. A. What I believe I referred to is right in here, the notes I took 
at the Jail, asking him: Why did you tell me something different at the 
time you were arrested? Or words of that nature. | 

Q. I am speaking of notes that you may have made at the time of 
the arrest. A. No. I tell you, sir, after a trial has been had and it is 
over, we usually throw all the scraps of paper and stuff away before we 
file these jackets. Otherwise, we would have a file room as big as this 
Court. I don't recall anything else that I may have said or written down 

that you don't already have. 
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Q. Officer Blancato, is it directly after the trial or do you wait a 
few days to see what happens? What I am getting at, did you know that 
this case was on appeal with reference to -- A. Oh, no, no, no, sir. 

Q. You didn't know that this was on appeal? A. This case, if 
I remember right, started on April 3, 1962 in Courtroom 21, in front of 
Judge McGarraghy. I wrote that down. 

We are supposed to check and find out how much time the subject 
gets, put it on the jacket, file the jacket. I got down here, Guilty, three 
to nine years. It would be done shortly after I found that out. I knew 
nothing about this appeal or anything until Mr. Caputy called me over to 
the office the other day and told me I would have to be here on my day 
off on this case. 

= = * * * 

MR. SHADOAN: If Your Honor please, with reference to this wit- 
ness, I have been furnished a number of statements, as requested. The 

only items that possibly remain would be -- the witness does not 


recall one way or the other whether there are any other notes of rele- 
vance that are in Mr. Caputy's jacket, since he just doesn't remember. 
If there is any of those, of course, we would like to get them. 

MR. CAPUTY: He can see my jacket; here it is. 

THE COURT: Mr. Caputy, do you have the jacket? 

MR. CAPUTY: Here it is. 

THE COURT: Let counsel have the entire jacket so he may inspect 


it. 

MR. SHADOAN: That doesn't leave very much to request, then, 
does it? 

The only other thing that the witness has referred to that we have 
not gotten and which actually may be of some importance because it is the 
report that is fullest and made originally in time, is the report that he 
referred to as the Police Department Form 251, which was the original 
report of the uniformed officer. 


* * 
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MR. CAPUTY: May I ask him just a couple of questions ? Just 
one or two? 

THE COURT: Yes. 

CROSS EXAMINATION 
BY MR. CAPUTY: 

Q. You at no time took any statements from Savoy or Hedderson 
or Brockman and had them signed? A. No, no written statements. 

Q. Counsel referred to some statement that you took from the 
Defendant at the Jail in the presence of his counsel. And I believe that 
counsel had in mind some statements that you made to the Defendant at 
the Jail, which enabled him to give you an answer. ! 

I believe he has in mind, did you have any notes in your posses- 
sion at the time when you talked to the Defendant at the Jail? A. No, no 

Q. Particularly, did you have any notes at that time when you talk- 
ed to him at the Jail concerning the two inconsistent statements that he 
had given to you before that? A. That, I don't remember, Mr. Caputy. 
That, I don't actually remember whether I had any notes when I went to 
the Jail. That was back in March. 

Q. But in the statement that you got from him, the Defendant at the 
Jail, did you type that and did you have that-- A. I didn't type it. That 
was written up in longhand, written up in the presence of Mr. Yacovelle. 

Q. Byhim? A. By me, almost word-for-word. 

Q. That statement that you wrote, which statement the Defendant 
gave you in the Jail in the presence of Mr. Yacovelle, did you at that time 
embody in that statement you took at the Jail the two inconsistent state - 
ments that the Defendant had previously given you? A. Oh, yes, sir. 

Q. Thatis all. A. In fact, one question I asked him at the Jail: 
Why did you tell me something different when we arrested you? Why did 
you tell me you weren't there at first? | 

He proceeded to answer. All that was done with Mr. Yacovelie sit- 
ting on my right and the Defendant sitting in front of a 


MR. CAPUTY: That is all. 
THE COURT: Does that cover it as far as you are concerned? 
MR. SHADOAN: Yes, sir. 


* * 


Washington, D. C. 
April 22, 1963 


* * * 
DONALD J. ALLEN 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHADOAN: 
x x * * * 

Q It is my understanding that Detective Blancato and Sergeant 
Caldwell responded to the message relating to the crime and conducted 
the initial investigation at the Post Building, and arrested the Defendant, 
is that right? A. That is right. 

Q. You were not present at that time? A. No, sir. 

Q. Now, it is also my understanding that the initial memorandum 
during this investigation was made by Detective Blancato and that De- 
tective Caldwell made no such notes, is that right? A. As far asl 
know, that is right. 

Q. You did make the statement of facts or the 163, is that correct? 

A. That is right. 

Q. Now, the statement of facts has a statement on it at the bottom 
of the page: 

"The above to be made by the officer from memorandum taken 
at the time of investigation." 

Is that correct? Did you make the 163 from memorandum taken 
at the time of investigation? A. Yes. 

Q. Was this memorandum the memorandum prepared by Detective 
Blancato? A. Biancato. He related it to me. 

THE COURT: He did what? 

THE WITNESS: He told me as I was going along -- 

THE COURT: I see. 

THE WITNESS: -- just what had happened. 


BY MR. SHADOAN: ! 

Q. Detective Blancato testified at the trial in rebuttal with refer- 
ence to the exact words of the Defendant and that he had made this memo- 
randum at five o'clock at the Robbery Squad the day of the arrest. 

Did you have access to this memorandum when you made the 163 
also? A. I don't remember if I did or not. | 

Q. But there was a memorandum made by Blancato of this nature. 
Do you have any knowledge as to where this memorandum is presently 
or what happened to it? A. No, I don't. | 

* * * * / . 

Q. The Robbery Squad receives a report of every case that the 
Robbery Squad is involved in, is that correct? A. That is right. 

Q. This is awritten report? A. Yes, sir. | 

Q. Did you prepare that report or did Blancato prepare it? 

A. The Robbery Squad will receive it from the Precinct it happened in. 
Blancato also submits a report, when he is on the scene, his en 
* * * * | 2 

MR. SHADOAN: I give the Clerk the so-called statement of facts, 
P.D. Form 163, and ask him to mark this Exhibit No. 1, for identification. 

THE COURT: Very well, mark it No. 1. | 

THE CLERK: Defendant's Exhibit No. 1 marked for identification. 


(Whereupon P.D. Form 163 yas marked Defend- 
ant's Exhibit No. 1, for ide tification.) 


MR. SHADOAN: I give to the Clerk a second document which is 
designated as 189, which appears to be the teletype, and ask the Clerk to 
mark this Exhibit No. 2, for identification. 

THE CLERK: Defendant's Exhibit No. 2, marked for identification. 


(Whereupon copy of teletype cacouege was mark- 
ed Defendant's Exhibit No. 2, for identification.) 


THE COURT: Very well. | 

MR. SHADOAN: I hand the Clerk Police Department 252, a form 
designated, "Supplementary Offense Report, " and ask him to mark this 
Exhibit No. 3, for identification. 
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THE CLERK: Defendant's Exhibit No. 3 marked for identification. 


(Whereupon P.D. Form 252 was marked De- 
fendant's Exhibit No. 3, for identification.) 


MR. SHADOAN: A fourth document which is a summary of the 
robbery, prepared by Detectives Allen and Keahon, January 31, 1962, 
and ask the Clerk to mark this Exhibit No. 4. 

THE COURT: Is that the 62-189 that we have been talking about? 

MR. SHADOAN: We will have to find out, Your Honor. I am not 
sure exactly what it is. 

THE CLERK: Defendant's Exhibit No. 4 marked for identification. 


(Whereupon summary of robbery dated Janu- 
ary 31, 1962 was marked Defendant's Exhibit 
No. 4, for identification.) 


MR. CAPUTY: May I tender to counsel my Hedderson notes, if 
Your Honor please? 

THE COURT: Yes. 

MR. SHADOAN: The fifth item which we ask to be marked Exhibit 


5, for identification, consists of the handwritten notes of Mr. Caputy of 
his interview of Mr. Hedderson. 


THE CLERK: Defendant's Exhibit No. 5 marked for identification. 


(Whereupon Mr. Caputy's handwritten notes on 
Hedderson interview were marked Defendant's 
Exhibit No. 5, for identification.) 


BY MR. SHADOAN: 

Q. Now, Officer, at this stage, let’s restrict our attention to the 
report that Detective Blancato made to the Robbery Squad for their files. 
Is there any symbol or number which relates to this report so we can 
designate it in that fashion? A. No, sir. Just the case number we go 
by is 189, and the complainant's name, and that comes in from the Pre- 
cinct. The 251 is sent in from the Precinct. 

THE COURT: 251? 

THE WITNESS: Yes, sir. That is a blue copy. 

MR. CAPUTY: Do you have a copy of that there, the 251? 

THE WITNESS: I have the office copy of it, yes, sir. 
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MR. SHADOAN: May that be marked too, if Your neoot please? 
THE COURT: Yes. | 
THE WITNESS: The blue one? | 
MR. SHADOAN: The blue one. Will the Clerk mark this Exhibit 
No. 6, for identification. | 
THE CLERK: Defendant's Exhibit No. 6 marked for identification. 


(Whereupon group of documents consisting of 
P.D. 56, P.D. 251 and P.D. 252 was marked 
Defendant's Exhibit No. 6, or identification. ) 


BY MR. SHADOAN: 

Q. Officer, is this the entire report which Detective Blancato made 
to your Squad? Did he make any other report, himself? | A. I would 
have to look in here to see. | 

Q. All right. I will look at this while you are doing it. A. There 
is not what you call an official report, like any form number. What it is 
is, when we get a report, we just type it ona plain piece of paper, usually 
three copies of it, and we submit it to the captain. Then one of these 
forms comes in in the morning, and that is attached to that, and it is as- 
signed to a detective. But the report that Blancato writes up is not an of- 

ficial form of any kind. It is just his notes that he took at the scene 
of the robbery. : 

Q. Now, do you have those? A. Yes,I gota copy of those. 

MR. SHADOAN: This is one of the main things we would like to 
have a look at, Your Honor, particularly these notes he made at the scene. 
If he has got those. ! 

THE COURT: They are notes made by Blancato at the scene? 

THE WITNESS: Yes, sir. These are from a piece of paper that he 
might have wrote the robbery report on, and then he types it on this piece 
of paper. | 

THE COURT: I see. | 

MR. SHADOAN: Would the Clerk mark this Exhibit 7 for identification. 

THE CLERK: Defendant's Exhibit No. 7 marked for identification. 


(Whereupon copy of report addressed to Captain 
Kutner was marked Defendant's Exhibit No. 7, 
for identification.) 
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THE COURT: Would you describe those as the Blancato notes, 
would you say? 

MR. SHADOAN: Yes, Your Honor, these are notes by Detective 
Blancato, dated January 31, 1962 and submitted to Captain Kutner, 
K-u-t-n-e-r. 

MR. CAPUTY: Are they notes or reports submitted to Captain 
Kutner? 

MR. SHADOAN: As I understand it -- 

MR. CAPUTY: Doesn't it have a caption on it? 

MR. SHADOAN: It has no caption. 

THE WITNESS: It just says, "Captain Kutner," and the date. 

MR. CAPUTY: Your Honor, I don't think he is in a position to say 
whether they are notes. 

THE COURT: I think it is more likely interpreted as a report by 
Blancato to the captain. 

THE WITNESS: That is all it is. 

MR. CAPUTY: I object to it and ask that it be stricken. He is in 
no position to say it is notes. 

MR. SHADOAN: Let me ask an additional question with reference 
to this, Your Honor. 

‘BY iAR. SHADOAN: 

Q. Is it correct that this is prepared from the memorandum that 
Detective Blancato made at the time of the investigation? Is that cor- 
rect? 

MR. CAPUTY: He is in no position to answer that. 

MR. SHADOAN: He can say. If you know. 

THE COURT: Do you know? 

THE WITNESS: No, I don't know. 

BY MR. SHADOAN: 

Q. You don't know where this came from, in other words? 
A. No, I don't. 

Q. When you prepared the 163, which states on it that it will be 
prepared from the memorandum made at the time of the investigation, 
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did you prepare it from this document to Captain Kutner? Did you have 
this available to you, or did you have something else? A. No, I don't 
believe I had that at that time. | 

Q. I have here Exhibit No. 4, which is the summary of the rob- 
bery, signed by you and Officer Keahon. From what did you prepare 
this summary? A. Just from what I did on the case. Officer Keahon's 
name is on there because he was my partner at the time) and when we 
sign anything like that, we make it Allen and Keahon. | 

MR. CAPUTY: May the witness be shown that Exhibit 4, if Your 
Honor please? | 

MR. SHADOAN: Certainly. 

BY MR. SHADOAN: 

Q. This is the exhibit to which I am referring now, , Officer Allen. 

Excuse me. A. Yes. | 


Q. Did you talk, yourself, to the witnesses prior to preparing this, 
Savoy, Hedderson and Brockman, and so forth? A. Yes, sir. 


* * * * | * 

Q. So that when you say here at about the middle of the page -- do 
you have a copy of this that you are looking at? A. 7 sir 

Q. When you say at 8:43 a.m.: | 

"John Savoy identified Saunders ina jine-up'a as a subject he 
saw in the men's room in the Washington Post Building just prior 
to the robbery." 

This is information which you secured from the witness Savoy, is 
that correct? A. Yes, sir. That was during the line up. 

THE COURT: Were you present at the line-up, Mr. Allen? 

THE WITNESS: Yes, sir, I conducted the line-up. 

THE COURT: You conducted it. 

BY MR. SHADOAN: 

Q. And referring to Exhibit No. 7, which I will He you, Officer, 
which is the statement to Captain Kutner, this was also prepared based 
upon your interview with the witnesses at the time of the line-up, is that 
right? A. This here? 


Q. Yes, sir. 
THE COURT: He is asking you a question, is it or isn't it? 
THE WITNESS: No, this was prepared by Blancato. 
BY MR. SHADOAN: 
Q. Oh, I'see. This was prepared by Blancato. A. Yes, sir. 
Q. Thank you very much. So you don't have anything to do with 
this? A. No, that just goes in my jacket. 
x * * * * 
MR. SHADOAN: Would the Clerk mark this form No. USA-9X-65 
Exhibit No. 8, for identification. 
THE CLERK: Defendant's Exhibit No. 8 marked for identification. 


(Whereupon Form No. USA-9X-65 was marked 
Defendant's Exhibit No. 8, for identification.) 


BY MR. SHADOAN: 

Q. Now, Detective Allen, I show you this document marked Defend- 
ant's Exhibit No. 8, which was prepared just prior to the presentation of 
this case to the grand jury. 

Were you present at that time? 

= * * * * 

A. I was present alone with either Miss Purdy -- I don't know who 
typed this up for me, but I wasn't there when the other officers were there. 

Q Fine. Now, that lists the witnesses, and under your name it also 
has in parenthesis: 

"See attached written statement of officer covering details of 
the robbery.” 

What is this attached statement that this form refers to? A. Oh, 
I believe this is it, the summary. That is what I believe. They should 
have it right with this here. I believe that is what I gave them, the sum- 
mary. 


* * * * * 


THE COURT: That has already been marked as an exhibit, has it? 
MR. SHADOAN: That has been marked as Exhibit No. 4. 
THE COURT: Very well. 


* * 
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Q. [By Mr. Shadoan] * * * 

Officer, is there any standard procedure or police De ctiaiae which 
covers the preservation or the destruction of the memorandum which is 
made at the initial investigation? A. No. Some fellows just keep them 
things and other fellows don't, because they just pile up. There is noth- 
ing saying we have to. That is personal notes, you mean. 

Q. I see. | 

* * * * i 

Q. Officer, referring again to this Exhibit No. 4, | which was the 
summary that you prepared after the line-up and after you talked to the 
witnesses, going again to this statement about the middle of the page that: 

"John Savoy identified Saunders ina line-up, as a subject he 
saw in the men's room in the Washington Post Building just prior 
to the robbery." | 

How long did you talk to Mr. Savoy that day at the pete do you 
recall? A. At the line-up? 

Q. That is when you interviewed him? 

THE COURT: Did you interview him or did you jus have him iden- 
tify the Defendant. 

THE WITNESS: I just had him identify Saunders, and all that he 
could say that he saw him prior to the robbery in the men's room. 

BY MR. SHADOAN: | 

Q. So that in this very short conversation, this r a reflection of 
what he hadto say? A. Yes, sir. 

Q. Officer, this summary which is dated the sist of -- I will give 

you the copy -- that we have been talking about, 1 take it this was 
made right after the line-up, is that right? <A. No, sir. 

Q. When was it made? A. I believe it was after I went to the 
Commissioner's office with the Defencant. | 

Q. How long was that after the line-up? A. Oh, must have been 
an hour and a half, or more. | 

Q. I see. 
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THE COURT: Are you offering these Exhibits 1 to 8 in evidence? 
MR. SHADOAN: Yes, Your Honor. 

THE COURT: Do you have any objection, Mr. Caputy? 

MR. CAPUTY: No. 

THE COURT: They will be received. 


(Whereupon Defendant's Exhibits Nos. 1 to 8, 
inclusive, were received in evidence.) 


x x * * 
CROSS EXAMINATION 
BY MR. CAPUTY: 


* * * * * 


Q You didn't ask any of the witnesses there if they had seen any- 
body in that line-up coming out of the men's room in the Post Building 
and you didn't ask them if they had seen coming out immediately follow- 
ing the person in the line-up the complaining witness who was bleeding? 
You didn't ask any questions like that, did you? A. No. One thing, 


like Savoy, he stated he did not see the robbery. He just saw Saunders 
prior to the robbery in the bathroom. 

Q. And that was the question that you asked him, if he had seen 
anybody in the Post Building prior to the robbery? A. That is right. 

= * * * * 
REDIRECT EXAMINATION 
BY MR. SHADOAN: 

Q. Just a couple questions, Officer. At the time that Blancato was 
giving you the information to prepare the 163 or so-called statement of 
facts, did Detective Blancato refer to his investigation notes when he was 
giving you this information? A. I believe he did, sir. 

Q. And secondly, with reference to the statement of Savoy, this 
was a very short statement he made to you and your notes merely re- 
flect the substance of what he said, is that right? A. That is right. 


* * * * bd 
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MARTIN B. GALYEAN | 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHADOAN: 


* * * * / oe 
| 


Q. Officer, on the night of or early morning hours of January 31, 
did you respond to a call respecting a robbery at the Washington Post 
Building? A. I did. 

Q. And who was there at the time at the Post Building when you 
got there, if you remember? A. The complainant is the first one I 


saw. 


Q. Did you interview the complainant at that time? A. Well, I -- 

Q, Did you talk to him about the crime? A. I talked to him just 
enough to get the information to make a report, which is the 251. 

Q. Did you talk to the other witnesses who were present? A. No, 


sir, I didn't. 

Q. You didn't? A. No, sir. | 

Q. Let me ask you this, Officer. Did you make = reports other 
than a 251 inthis case? A. No, sir. | 

Q. Everything that you made is in the 251 is that right? A. That 
is correct, sir. | 

* * * * | * 

Q. Officer, I am going to let you examine what has been marked 
Defendant's Exhibit No. 6, and which is, I believe, the. Hepa the 251 that 
you made, is that right? A. Yes, sir. 

Q. I am going to ask you to examine it, and after you have exam- 
ined it thoroughly to your satisfaction, I would like you to tell me whether 
this includes all the information that you secured at 5 time? A. What 
was the question again now, sir? 

Q. Does this contain all the information that you secured at the 
time of your investigation? A. Yes, sir. 
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Q. The answer was, yes, sir. 
One final question, Officer. Did Gooding or Gaeta question any of 
the witnesses in your presence that you recall? A. Not in my pres- 
ence, not that I recall. 


x * * 


LOUIS BLANCATO 
* x * 
DIRECT EXAMINATION 
BY MR. SHADOAN: 

Q. Detective Blancato, Detective Allen prepared the statement of 
facts, the 163, as you gave him information, is that right? A. Well, 
he stood there and typed it, yes, I guess you could say that, yes, sir. 

x * * * * 

Q. Well, Officer, what I am getting at is, you testified -- I would 
like to have that exhibit back -- you testified a couple weeks ago at a 
hearing that when the trial was over, you destroyed a number of scraps 
of paper, memoranda, and so forth. A. Yes, sir, after the subject was 
sentenced. 

Q. After the conviction. A. Not after the trial was over, sir. 

Q. After the conviction. The memorandum which you have, part 
of it was this memorandum to which you referred to the exact words of 
the Defendant taken at the time of the Robbery Squad line-up, I take it, 
is that right? A. No, not at the time of the line-up. 

Q. The day of the arrest. Where did this happen? A. The day 
we talked to him, you mean? 

Q. When we brought him to the Robbery Squad office about five- 
twenty-five, five-thirty, we talked to him back at our desk, and that was 
the early part of the morning. 

Q. And you made notes then? A. Well, you see, it is hard to 


say, yes, or, no, to a question like that. When you say, make notes, I 
noticed the other day while I was testifying in front of Mr. Caputy, you 
were writing down part of what I was saying. If that is what you mean 
when you say, notes, that is what I was doing. But to say that I took down 
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word-for-word or I went into any long detail with statements, then I 
would have to answer, no. It is hard to answer your question with a, 
yes, or, no, when you ask me that. | 

Q. I understand that problem. It is true, sever: at least some 
of the statements of the Defendant at that time were in his exact words? 
A. Some of them, yes. | 

Q. As you testified. A. Some were. 

Q. I take it this memorandum we have been talking about was part 
of the foundation of the information you gave Detective Allen when he 
prepared the 163? A. Let me explain this to you, aia into the pro- 
cedure again. | 

We took some notes at the scene; we talked to certain people at the 
scene, as did many officers. When we came back in, this was reduced 
into writing. You have part of the writing right there in front of you. 

Q. Right. A. Now, you can see the difference in size between 
that and what Detective Allen has. | 

Q. Yes. A. Because you don't have to go into too much detail 
when you are just trying to get the papers made up. | 

Q. Right. So this two-page statement of yours to Captain Kutner, 
Exhibit 7, which we showed you, this is the most detailed report which 
is based upon the notes and memorandum that you made? A. And yet, 
in itself, this isn't in its entirety. You could probably read this thing in 
fifteen minutes or ten minutes; yet we were up at that scene over an 
hour. Many things transpired at the scene that I remembered that 
wouldn't be down here in detail, as to what someone may have said or 
not have said, or what was done or what wasn't done. 

I explained to you this wasn't the usual run-of- the - mill robbery. 
This wasn't what we call a mystery. We knew what we were looking for 

when we left the scene. We had a man's name and a tentative ad- 
dress on him. This wasn't the usual run-of-the-mill robbery where you 
have to go to a great amount of investigation. | 

Q. Because he had worked at the Post and some ‘of the witnesses 
knew him, right? A. Yes, sir, absolutely. 
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Q. This statement here to Captain Kutner does not reflect all the 
information that you got, just some of it, right? A. Some of it, yes, 
sir. 

Q. But it does reflect the substance of what these witnesses told 
you during your investigation, doesn't it? A. Again, I can't answer 
that, yes, or, no. There are many things that they said that isn't in 
there. What I felt would possibly be most of the important things, but 
not going into every detail like -- no one was asked whether any of the 
subjects was smoking or left-handed or right-handed, or whether they 
walked with a limp or anything of that nature. We didn't go into minute 
detail. If we did, we would need notebooks as big as a transcript of the 
trial. 


Q When you testified, Officer Blancato, at the trial, I recall the 
incident when Mr. Yacovelle was given the Jail interview, and that was 
from a rather voluminous file, as you suggested. Maybe it was an inch 

and a half thick at that time, something like that. A. Very pos- 


sibly could have been, yes, sir. 

Q. Then after the trial, you went through and removed, I take it, 
the fragmentary jottings and notes and handwritten notes that you had 
made in the process? A. WhatI have left is what was taken at the 
Jail. The reason I have these left is because they were never reduced 
into typewritten form. I never took the time to reduce them to typewrit- 
ten form. If I ‘had dictated this to the secretary, these would be destroyed, 
too, because there would be no sense keeping typewritten forms and writ- 
ten notes. 

Q AsI understand it, then, when you reduce something to typing, 
that is the point when you get rid of your notes? A. Sometimes. Now, 
it depends. These particular notes, there possibly must have been more 
in them that what was written on that sheet, 80 I just held them in the 
jacket until this thing was over, and then they were destroyed. These 
were never destroyed because they were never reduced to typewritten 
form. 

Q. And these notes to which you refer are the ones -- A. That 


Mr. Yacovelle saw during the trial, the interview at the Jail. 

Q. I mean the ones that furnished the foundation for this letter to 

Captain Kutner were retained until after trial and they were the 
notes you made at the time of your initial investigation, is that right? 
A. Partly at the initial investigation, partly at the time of the Defend- 
ant's arrest up until the time when I left that morning to go home, yes, 
sir. | 

Q. Let me ask you a couple of questions about some sol the sub- 
stance of this. A. All right, sir. 

Q. I will show it to you as I ask this: 

It says here in the first paragraph that Mr. Hedderson states, 
"he was grabbed around the neck by one of three unknown Negro males." 

I take it, then, that as far as Hedderson was concerned, as opposed 
to the other witnesses, he didn't know who this fellow was? A. When 
you say, "unknown Negro males," that covers a large multitude. That 
means he didn't know the man's name or the man's address, and he didn't 


at that time know the man's name and man's address. That is why it was 
written up. In fact, I made several mistakes when I went through this 
thing. I don't think even the original is still on file. But you can see 
where I had written four or five, or something down here, where I typed 
it up wrong. I had to change it. Down here, I had Pee see 


spelled Blackman. When I proofread it later, I had to change it. 
We went through it and underlined the witnesses’ names. 

Q. Any inaccuracies you corrected in pen, such a this one? 
A. Yes. Same thing here (indicating). Some things underlined over here. 
Mr. Brockman's name, instead of spelling it Brockman, I spelled it Black- 
man. This was typed up early in the morning, after working all night. 
Typed up rather fast. We proofread it and made any changes necessary 
both on this one and on the original that the Captain got. | 

Q. You said you were at the Post Building an hour, an hour and a 
half, is that right? A. Well, possibly, yes, sir, I would say at least 
that long, maybe longer, because we went through their files to try to get 
an address, as to when this fellow left, and his full personnel folder. 
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They had to get somebody out of bed to tell them where a certain file 
was. And we were there, I'd say, at least an hour, possibly longer than 
that. 

= x * * * 

Q. I take it out of the hour while you were there, you talked to the 
watchman, you talked to Brockman, Helwig, Savoy, Hedderson and the 
people that searched through the files. You talked to a number of people? 
A. Oh, yes. 

Q. I take it that your conversation with each could not have ex- 
ceeded -- with perhaps the exception of Hedderson -- could not have 
exceeded five or ten minutes, is that right? A. Well, possibly, yes, 
sir. It is hard to break it down into seconds and minutes, sir, because 
this was rather confusing up there. Many people around, police officers 

around, plenty of witnesses around, building noisy itself, the presses 
going. 

Q And what Defendant's Exhibit No. 7, your letter to Captain Kut- 
ner contains is that information which you considered to be material and 
important to the case with reference to each of these witnesses but not 
their entire testimony, is that right? A. No. I will tell you why this 
stuff is written up, to be honest with you. So when the newspapers come 
in in the morning, the officials have something to sit down and talk to the 
newspapers about. As far as I am concerned, this piece of paper here is 
useless as far as our investigations are concerned, because the majority 
of the stuff, what we feel is enough, is written down in the statement of 
facts or whatever other notes we may decide to keep until the time or 
after the trial. 

Not all the squads do this. The officials in the Robbery Squad want 
all our investigations written up in this type. In fact, this has since 
changed. They now have a form that we use instead of these particular 
slips here. We use a form and it has everything right in front of them. 

Now, this is much more thorough than the 251 which was written 
up. But this, in itself, isn't as thorough as, say, the testimony that would 

come out at the trial. It is impossible to -- 
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Q. As a matter of fact, aside from your notes that you kept through- 
out the trial, this is perhaps the most-detailed statement that you made - 
A. Oh, yes. 

Q. -- other than your notes, is that right? A. ee than the 
notes, yes, sir. ! 

| 


* * * * * 
| 


Q. The reason I am asking this, Hedderson and a couple of other 
people testified at the time they were being questioned that there were 
five or six people in the room, and what we are trying to do is to account 
for these five or six people and to find out if any of them, in addition to 

yourself, took notes of what was going on. That is what I am try- 
ing to find out. A. I understand, sir. Well, the five or six, I can give 
you their names, possibly. Myself and Caldwell, Officer Galyean and his 
partner, and possibly this Lieutenant Gooding and this Corporal -- what- 
ever his name was -- Gaeta, but I doubt -- in fact, I am almost positive 
that they only just dropped in a moment and left. Maybe Mr. Galyean 


could probably fill you in more on that. I am almost positive they stayed 
a few moments and left; they didn't get involved in this. | 

Q. Can you state with equal feeling and certainty that they did not 
make any notes? A. I would say with all honesty that they made no 
notes. I am almost positive. I have never seen an official who responds 
to the scene of the crime -- the manual is such, when we respond to the 


scene of a crime of a robbery, we are in charge of the scene until some- 
one of higher rank from our squad responds. The uniformed officials 
usually go right along with us. When we get to the scene of the crime, 
they step back. 

We are trained to investigate these things and vo usually allow 
us the opportunity to investigate them without any interference from 
them. The uniformed officers usually just get enough information for 

the report. They are not interested in any investigation. 

I think there is a general order in the Department that they put the 
units back in service within twenty mintues or a half hour after they get 
acall. They, themselves, wouldn't want to stay there any length of time. 
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All they would be interested in is giving information and leaving. Pre- 
cinct No. 3 probably only has two cars; when they get busy, they leave 
the men out on the street. 

Q. So you can state you are virtually positive that they did not 
make any notes concerning this crime? A. Yes, sir, I feel positive 
in my own mind that they didn't. 

Q. That is what I want to know. 

With reference to your report here to Captain Kutner, which was 
based upon the memorandum which you subsequently used at the trial -- 
A. Which, possibly, if I remember right, was typed while we had him 
sitting in the office. I think we typed it in front of him. IfI remember 
rightly. 

Q. Let me ask you this: It says here: 

“Interviewed John Savoy, Negro male, 29 years, of 780 Kenil- 
worth Avenue, N. E., LU 3-0890, employed as a mail handler at 
the Post, who stated that a few minutes before the robbery, he saw 
three Negro males get off the elevator and go into the toilet. 
Stated one of these men is known to him as Saunders. Doesn't 
think he would know the other two subjects." 

Is this information which was based upon the notes that you had 
then substantially accurate. Is there anything inaccurate about this state- 
ment? A. When you say, inaccurate, I don't follow you. You mean, is 
it his full statement? 

Q. Oh, no. No, we understand this is not his full statement. What 
we want to know is whether or not this information which is here is con- 
sistent and true? A. From what he told me, yes, sir. 

Q. That is what I want to know. 

* * * * * 

Q. Officer, Blancato, I believe there is about one other question. 
With reference to these notes which after the conviction of the Defend- 
ant you destroyed -- A. After the sentencing of the Defendant. 

Q. -- after the sentencing, I am sorry. I believe you stated that 
there is no policy in the Police Department one way or the other; you 
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can keep them or destroy them; is it up to you? | A. That was 
at this time, at the time of this particular trial. Whether there is any 
policies on it later or not, I don't know. It is up to the discretion of the 
officer. 

Q. So there is no regulation which either orders you to preserve 
the notes or orders you to destroy them? A. No, sir, 

Q. No provision one way or the other? A. No, sir, not that I 
know of. : 

Q. I believe you also testified previously at the time of sentencing 
you did not know that this case was going to be appealed, is that right? 
A. Well, again, I didn't know whether he was going to appeal it or not. 
Everybody appeals cases now. That is up to the defendant, himself, sir. 

Q. Let me withdraw that question. A. There was nothing in the 
mill about this thing being appealed. Like I explained to you the other 
day, I didn't know this thing was coming to trial until Mr. Caputy told me 
I would have to be here. 

Q. I am just trying to make the record clear on this point. To be 
very specific, you had no reason to think that these notes that you de- 
stroyed would be useful in a later proceedings, is that right? A. No, 

sir. | 

* * * 
CROSS EXAMINATION 
BY MR. CAPUTY: 
* * * * | * 

Q. Now, at the time during the trial, sir, Witness Savoy testified 
that he had seen the Defendant Saunders in the men's room, and he fur- 
ther testified that after he, Savoy, left the men's room, he later saw the 

Defendant Saunders come out of the men's room with two other 
colored people; and he further testified at that trial that when he had 
seen Saunders come out of that men's room with two other colored people, 
momentarily, he stated, upon the heels of the Defendant Saunders and the 
two other colored people who came out of the men's room, he had seen 


the complaining witness come out of the men's room, bleeding. 
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Did Mr. Savoy tell you that, sir? A. We went into discussion 
of the fact -- 

Q. Did he tell you that, that he had seen the Defendant Saunders 
and two other people come out of the men's room, and momentarily 


upon their heels there came the complaining witness, who was bleed- 
ing? A. Yes, sir, he said that. 

Q. Now, that is nowhere embodied in the statement of facts, is 
it, or in the report that you had given to the Captain? A. It stands 
to reason they ‘came out; they weren't there when we got there. If they 
had still been in the bathroom, we wouldn't have to write all this. 

Q. But he told you that? Didn't Savoy tell you that? A. Oh, 
yes, sir. 

Q. You didn't place it in the statement of facts or report to the 

Captain? A. I didn't think it was important. 

Q. Is the statement of facts or report to the Captain supposed to 
embody everything a person tells you? It is not, is it? A. Not hard- 
ly, no, sir. 

Q These names that are on the back of the statement of facts, 
Defendant's Exhibit 1, and under each name is attributed a one-line or 
two-line statement of what the witness would testify, is that supposed 
to embody everything that the witnesses would testify to, that one- or 
two-line statement, sir? A. Not hardly, no, sir. 

Q. And is that statement there in your language, sir? A. This? 

Q. Yes. A. Partly mine and partly in the language of Detective 
Allen, yes, sir. 

* s = * 
REDIRECT EXAMINATION 
BY MR. SHADOAN: 

Q. Officer Blancato, your report to Captain Kutner is a summary 
of what Savoy told you which you have said is accurate. It states that 
Savoy stated -- '". . . who stated that a few minutes before the robbery 
he saw three Negro males get off the elevator and go into the toilet." 
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The 163, or statement of facts, says with reference to Savoy, 
Helwig and Brockman, all about the same thing, that tey saw this man 
in the rest room just prior to the robbery. 

The statement that Allen made up, after the line-up, in which he 
interviewed Savoy, again, just prior to the robbery. All three witnesses 
in the same category. 

And yet now you tell us, in response to Mr. Caputy’ s question, that 
when you talked to Savoy he told you that in addition he saw the Defend- 
ant and the other two persons emerge from the rest room, followed by 
the bleeding victim. A. He did say that. | 

Q. A few seconds later. And yet none of these statements that we 
now have reflects this fact, is that right? A. I wouldn't say that. My 
statement says a few minutes before the robbery he saw the subjects go- 
ing in. The robbery -- when these subjects came out, that is when he 
knew that a robbery had taken place, when he saw the victim come stag- 

gering out of the bathroom behind the other subjects, bleeding. 

Q. Right. A. As far as I am concerned, that is very open of the 
robbery having taken place. He saw these subjects go in a few minutes 
before the robbery, and that is it. The robbery is when he actually was 
coming out. I think that covers it. It certainly would cover it enough 
for the language for the Captain, who was a police officer and understands 
it. : 

These aren't typed up for court, for either defense lawyers or the 
Government lawyers. These are strictly interviews and information for 
police officers, and that is certainly evidence for a police captain, with 
many years' experience, what we are talking about. He knew what it was 
that we were talking about, and that is what these were typed up for, sir. 

MR. SHADOAN: Will you indulge me a minute, Your Honor ? 

BY MR. SHADOAN: | 

Q. The question which these further questions run to, Detective, 
really turns on your statement earlier, in response to Mr. Caputy's 
question that you didn't think it was important that at that time that Sa- 


voy told you he saw these three people emerge after the actual crime 
took place. 
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Now, you'knew it was important that all three of these witnesses 
saw the three assailants together in the rest room just before the rob- 
bery, right? A. Oh, yes, sir. 

Q. And-- A. See, that word, the robbery, itself, is what I feel 
and the Captain understood, and all the other policemen that read this 
understood to mean exactly what we said, that these subjects went into 
the place a few moments before the robbery. 

Now, the robbery, itself, when they all noticed that the robbery 
had taken place -- none of them were in the bathroom when the assault 
and robbery took place. When they saw these subjects coming out and 
the complainant coming out behind them -- there is nothing mentioned 
in there about anyone else being in the bathroom at the time the robbery 
took place except the three subjects and the complainant; but that is the 
way it was. There is nothing embodied in the statement. 

Q. The reason I asked these questions, you just pointed out it is 
vitally important, since no one saw the robbery except the victim, that 
these people saw them come out followed by the bleeding victim. 

The only thing about it is that of all the witnesses, none of them 
saw this except Savoy, and nothing in your notes says anything about 
Savoy seeing it, before the Defendant's theory at the trial came out, that 

is, that he left and these other two people committed the crime. 

That is the reason that I am asking you why this wasn't in any of 
these notes? A. These notes are all written up before the Defendant's 
theory, as you call it. These notes were made the day this thing took 
place. 

What the Defendant said -- he changed his story several times. 
The story he told me at the Jail was different from the story he told me 
the night he was arrested. So if this thing goes to trial next week, he is 
liable to get up and say that he is in California. I don't know what the 
defendant is going to say. 

These notes, what we have written down, is from our memory and 
what we feel is important from a police standpoint. These notes aren't 
made to be brought into court. They are not notes made for you or made 
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for Mr. Caputy. They are strictly for police officers, and any trained 
police officer can read that statement and know ca what it is that 
we are talking about. 

* * * * | 

RULING OF THE COURT | 

THE COURT: Gentlemen, under the mandate of the Court of Ap- 
peals, this Court was directed to inquire into three phases of the case 
on the trial for the purpose of determining whether or not certain docu- 
ments were producible under the Jencks Act. | 

As you know, in the opinion of the Court of Appeals, the Court 
quotes the pertinent paragraph of the Jencks Act which defines a state- 
ment to include the following: 

"A stenographic, mechanical, electrical, or ohio recording 
or a transcription thereof, which is a substantially verbatim re- 
cital of an oral statement made by said witness to an agent of the 
Government and recorded contemporaneously si the making of 
such oral statement." | 
The first area of inquiry which the Court of Appeals directed this 

Court to make related to notes of the United States Attorney which were 
not produced at the trial, the Court having sustained the objection of 
counsel for the Government at that time. | 

The Court of Appeals says that: 

"The Court should hold a hearing to determine e (1) whether 
the Government attorney's notes contained any material which 
should have been produced for the Defendant; and (2) if so, wheth- 
er the failure to do so resulted in prejudicial error." 

With respect to the notes of the United States Attorney, I under- 
stand counsel for the Defendant to concede that the notes were not pro- 
ducible under Jencks and, therefore, I assume that the Court did not 
commit error in ruling that they were not subject to production under 
Jencks. 
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I have, of course, carefully reviewed the notes now, and I am 
clearly of the opinion that the notes of the United States Attorney were 
not subject to production under Jencks; and I am further of the opinion 
that there was no prejudicial error committed through the failure to 
order their production, for the further reason that an examination of 

the notes conclusively establishes that they are in all respects 
consistent with the testimony given by Hedderson at the trial. 

The second area of inquiry under the mandate of the Court of Ap- 
peals relates to an incident that occurred during the course of the trial 
when the question arose as to whether or not the police had any state- 
ments which were subject to production and should be produced. 

The record shows, and I think it is suggested with probably some 
justification that the Court should have been more precise in conducting 
its inquiry at that time rather than have the Marshal go to the witness' 
room and report back that the officers said that they had no statements 
from the witnesses. In any event, that is what the Court did and the 
Marshal reported back that the officers had no statements. 

The Court of Appeals, in sending the case back to me says: 

"We think that at the hearing the Court should pursue some- 
what further the question of whether any such statements are in 
the possession of the Government. If still convinced that there 
are no such statements, the conviction would be unaffected." 
Now, on this point I think we have gone probably much farther in 

our inquiry than the opinion of the Court of Appeals required. I think 
the inquiry has been as exhaustive as it could be, because it deals not 
only with any statements that the police may have had in the witness 
room at the time, but also deals with various Police Department forms 
of report into which the notes made by the detective probably were in- 


corporated. 

l am satisfied that at the time of the trial none of the officers had 
any statements by either witness, that is, by Hedderson or Savoy, which 
were subject to production under the Jencks Act. They did have rough 
notes made for use in preparation of the Police Department forms of 
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report, which notes were subsequently destroyed in the sual course 
after being used for the intended purpose. In my opinion, these notes 
were not subject to production under the Jencks Act. | 

Now, we have received in evidence all of the reports, mainly rou- 
tine reports, made during the processing of the case. In my opinion 
and I find as a fact that none of these reports were subject to production 
under the Jencks Act. In addition, I find as a fact that there is no incon- 
sistency between these reports and the testimony of the witnesses Hed- 
derson and Savoy; and I further find that there was no prejudicial error 
in refusing to order the production of the notes. | 


With respect to the third area of inquiry, that is, the Court is di- 
rected to redetermine whether any statements by the Witness Brockman 
should have been delivered to the defense, I understand counsel for De- 
fendant concedes that in so far as Brockman is concerned, his testimony 
was consistent with the testimony by the Defendant, and there was no 
prejudicial error in failure to order the production of Brockman's state- 


ment. | 

In view of my findings, I will rule as a matter of law that the mo- 
tion for new trial shall be denied. 

MR. SHADOAN: If it please the Court, we would request that the 
exhibits which have been received be sealed and in the event of an ap- 
peal they would be available to the Court of Appeals. | 

THE COURT: Yes, that will be done. They will be kept sealed 
and available for the Court of Appeals in the event of an appeal. 


* * * * | 


[Filed April 22, 1963] 
[DENIAL OF DEFENDANT'S MOTIONS FOR 
NEW TRIAL AND FOR REDUCTION OF BOND ] 

On this 22nd day of April, 1963, came the attorney of the United 
States; the defendant in proper person and by his attorneys, Messrs. 
George Shadoan and Henry J Price, Esquire; whereupon the hearing 
pursuant to a mandate from the U. S. Court of Appeals continued from 
April 5th is resumed; and thereupon, the defendant's motion for a new 
trial coming on to be heard, after argument of counsel, is by the Court 
denied; whereupon the defendant's motion for reduction of bond, coming 
on to be heard,’ after argument of counsel, is by the Court denied. 


The defendant is remanded to the District of Columbia Jail. 
By direction of 
JOSEPH C. McGARRAGHY 


Presiding Judge 
Criminal Court # FOUR 


HARRY M. HULL, Clerk 


Present: By /s/ Alan C. Campbell 
United States Attorney Deputy Clerk 


By Victor Caputy 
Assistant United States Attorney 


Ida Watson 
Official Reporter 
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STATEMENT OF QUESTIONS PRESENTED | 


The questions presented by this appeal are: 


1. whether the District Court erred in finding that 


statements made by government witnesses were not subject to 
production under subsection (e)(2) of 18 U.S.C.§ 3500. 

2. whether the District Court erred in failing to furnish 
appellant with reports which were prepared from the information 
contained in interview notes taken by Detective Blancato, when 
the notes were subsequently destroyed by Blancato, and when 


the reports were secondary evidence of the contents of the 
| 
notes. | 


3. whether the failure to produce at trial statements 
made by the witnesses Hedderson and Savoy prejudiced the 


appellant, when the testimony of these witnesses was vital 


to the government's case; when the same information was not 
| 


made available to the defense in other statements produced 
at trial; and when the testimony of these witnesses was 


inconsistent with their pre-trial statements. 


(4) whether Detective Blancato's destruction of interview 


| 
notes after the sentencing of the defendant was in violation 
of defendant's due process rights and in violation of 

| 


18 U.S.C. § 3500, when the notes were more detailed than 


those statements presently in existence, and when the notes 


were not produced at trial though requested by the defense. 
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APPELLANT'S RIGHT TO DUE FROCESS OF LAW AND 
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Brief for Appellant 


UNITED STATES COURT OF APPEALS : 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,903 


IRVING M. SAUNDERS, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal from an Order of the United States 


District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


An indictment was filed on February 26, 1962, in the 


United States District Court for the District of Columbia, 


charging appellant with Robbery under 22 D.C. Code, Sec. 2901 


(J.A. 1). Jurisdiction was vested in the District Court by 


23 D.C, Code, Sec. 103 (1951). Trial by jury was had and 


=95 


appellant was convicted on April 4, 1962 (J.A. 43). Final 
judgment and commitment were entered by the District Court 
on May 11, 1962 (J.A. 43). On appeal, this Court remanded 
the case to the District Court for a hearing to determine 
certain issues under the so-called Jencks Act, 18 U.S.C. 

§ 3500 (Saunders v. United States, No. 17,122, Jan. 31, 
1963). Pursuant to the mandate, the Honorable Joseph C. 
McGarraghy, United States District Judge, conducted a hearing 


on April 5 and 22, 1963, and denied appellant's motion for a 


new trial (aaj?) Appellant's application to proceed on 


appeal without prepayment of costs was filed and granted by 
the District Court on April 29, 1963. Jurisdiction of this 


Court is established by provisions of 28 U.S.C.,Sec. 1291. 


STATEMENT OF THE CASE 


I. THE TRIAL 

The Government presented evidence, most of which was 
corroborated’ by the appellant testifying in his own behalf, 
that on the night of January 31, 1962, at approximately 
12:15 a.m., the appellant was in a third-floor washroom of 


the Washington Post Building (J.A. 2-10, 15-19). Having 
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been previously employed by the Post (J.A. 2), the defendant 
met and spoke with various acquaintances of his as they came 
into the washroom. Among the people with whom he spoke were 
the witnesses Brockman and Savoy (J.A. 7-8, 9-10). During the 
period when appellant was in the men's room, all witnesses 
noticed two other individuals of unknown identity lurking in 
the toilet stalls of the room (J.A. 3-6, 11-12). | shortly 
after the appellant was observed in the men's room, the com- 
plaining witness, Hedderson, entered the room, was set upon 
by two or three individuals, and robbed of $117 in cash 
(J.A. 3,6). Though there was a partition immediately to his 
right, Mr. Hedderson testified that he saw the ne er 
walking behind him from the corner of his right eye (J.A. 7). 
He did not see who grabbed him, but testified that appellant 
was definitely one of his assailants, since appellant was the 
last person he had seen prior to being grabbed (31a. 3,5-7). 


Hedderson testified that he knew the defendant prior to the 


night of the robbery (J.A. 2). 


The witness Savoy testified that he saw the door to the 


men's room open and saw three people running away from him and 


down a stairway (J.A. 10). Though he saw only their backs, he 
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identified the appellant as one of the three because of his 
coat (J.A. 12). Shortly after these three had disappeared 
from view. Savoy testified that Hedderson emerged from the 
men's room and stated that he had been robbed (J.A. 10) The 
appellant was arrested later that night with Four Dollars 
($4.00) in his! possession (J.A. i3) In addition there was 
taken his coat later found by the F.B.I. to have spots of 
blood on it of a type unknown (J.A. 13, 14). 

The appellant testified that ke had gone to the Post to 
seek re-employment in the company of two other individuals, 
Lawrence Yoho and Maurice Cook (J.A. 15-16); that after chatting 


with some acquaintances in the men's room, the complaining 


witness came in (J.A. 16); that he had determined to go down- 


stairs in further search for a Mr. Jackson, and passed the 
complaining witness on the way out, leaving Cook and Yoho 
behind (J.A. 16-17). He testified that he was unsuccessful 

in his effort to find Mr. Jackson on the first floor, and was 
ascending the stairs to get Yoho and Cook, when the latter 

two met him as they were coming down the stairs (J.A. 17). 

He testified that he had seen them exchange money while driving 


from the Post, and that he asked to be let out of the car 
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(J.A. 17). He claims to have remsnstrates with them about any 
illegal conduct in the Post Building since he had seen so many 
people he knew, and would be the first to be arrested by the 
police (J.A. 17). Yoho and Cook have never been apprehended, 
though Detective Blancato, having been supplied prior to 
trial with this information, secured arrest warrants and 
searched for these parties (J.A. 35). | 

Uncontradicted testimony produced by both sides established 
that appellant had been in a fight with one Simms ithe night 
before or the night of the robbery (J.A. 18-19, 24-26). Ap- 
pellant and Simms both testified that there had been consi- 


Gerable bleeding (J.A. 18.26), while the Government's witness, 


Tinner, said that she did not remember seeing any blood (J.A. 


36). Appellant had worn the blood-spotted coat before and 


after the fight (J.A. 16, 25-27). 

Upon cross-examination of the witness, Hedderson, 
Brockman, and Savoy, all acknowledged that they had discussed 
the case with agents of the Government (J.A. 3-5, 8. 10); all 
testified that the statements were contenporaneousily taken 
down by the Government agents (J.A. 3-5, 8, 10). on four 
occasions, motions to produce such statements under the Jencks 
Act were denied (J.A. 4r5, 8-9, 10-11). | 
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The jury returned a verdict of guilty (J.A. 43), and the 
Court rendered judgment, sentencing appellant to 3-9 years 
imprisonment (J.A. 43-44). 

II. TSE APPEAL 

In Irving M. Saunders v. United States, No. 17,122, 
January 31, 1963, this Court held the trial judge's disposition 
of appellant's requests for production of pre-trial interview 
notes to be erroneous under the Jencks Act. Specifically, the 
case was remanded to the District Court for a hearing to 


determine: {1) whether the Assistant United States Attorney's 


notes of an interview with the witness Hedderson should have 


been produced for the defendant, and (2) if so, whether the 
failure to do so resulted in prejudice to the defendant. 

In addition, the District Court was directed to determine 
whether the police officers transcribed statements made by the 
witnesses Hedderson, Savoy, and Brockman, and if so, whether 
the failure to deliver them to the appellant resulted in 
prejudicial error. 

III. THE HEARING 

In adherence to this Court's mandate, Judge McGarraghy 


conducted a hearing on April 5 and 22, 1963. The principal 
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witness was Detective Blancato of the Metropolitan Police 
Department. On the morning of the robbery at the Post 
Building, he responded to the complaint and was penta 
during the questioning of the complaining witness ‘Hedderson 
(7.a.76 ). Blancato stated that notes were taken a the 
interview, including Hedderson's version of how the robbery 
took place (J.A. Y6 ). Blancato was also present while the 
witness Savoy was questioned and took notes of this interview 
(J.A.47-£). | 

These notes were later used in the preparation ofa 
"Statement of Pacts" which was signed by Detective Allen 
(J.a. SY ). In addition, the notes were employed by Detective 
Blancato in drawing up a report to his superior officer, 


Captain Kutner (J.A. 67). Appellant inquired as to the 


existence of the notes and was informed by Blancato that they 


had been destroyed after the defendant was sentenced (JASIOY). 
Blancato testified that there was no established administrative 
policy with regard to such destruction. (J.a.4/7 | ). Rather, 
"the policy is strictly up to the police officer." | (J.A.47 ). 
Detective Allen, of the Metropolitan Police Department, 


testified that he prepared the “Statement of Pacts" from 
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information supplied to him by Detective Blancato. (J.A.5/ ). 
He further stated that Blancato referred to “investigation 
notes" while this statement was being prepared (J.A. 62 ). 
Allen then testified with regard to a line-up at which the 
@efendant was identified by the witnesses Hedderson, Savoy, 
and Brockman (J.A..)7  ). Based on his conversations with 


the witnesses at this line-up, Allen later drew up a “Summary” 


of his investigation (J.A. )7 ). He stated that this report 


reflected the “substance” of what the witness Savoy had told 
him during the line-up interview (J.A. 62 ). 

Prior to his appearance before the Grand Jury, Allen 
testified that he was present while a “Miss Purdy” prepared 
a “Grand Jury Statement" (J.A. 60 ). He stated that the 
stenographer used his “Summary” and the "Statement of Pacts” 
in drawing up this statement (J.A. 60 ). 

Officer Galyean, Metropolitan Police Department, testified 
that he responded to the call from the Washington Post Building 
on the morning of the robbery. (J.A. 63 )}. He spoke only to 
the witness Hedderson and, based on this conversation, prepared 
the police form number 251 (g.A. 63 ). In response to a 


question by appellant, Officer Galyean admitted that “all the 
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information" which he secured during his investigation was 


contained in the 251 form (J.A. 63 ie Detective Blancato 


had previously testified that form number 189 (commonly 


called a "Teletype" message) is drawn up from the infermation 


contained in the 251 form (J.A. 47 ). 


The following exhibits were introduced into evidence by 


appellant at the hearing: 


#1. 


"Statement of Facts" -— Police Dept. 
i 


(J.AJST be ). 

"Teletype Message" - Police Dept. form no. 
(TF MiAT ER Ys : 
“Supplemental Report" - Police nee form no. 


| 
(JA. J (2). | 


Detective Allen's “Summary”, dated Jan. 31, 1962 


(JAG 62). | 
Assistant United States Attorney caputy's handwritten 
notes of his interview with the witness Hedderson 
(JAC 62), | 


Police Dept. form nos. 251, 56, and 252 (J.A.J) (2 ). 


Detective Blancate's report to Captain Kutner 


(J.A76e ), | 


The “Grand Jury Statement" - form no. USA-9X-65 


(J.A. Go 62 ) ° 


At the conclusion of the hearing, the District Court 
refused to grant appellant's motion for a new trial. Judge 
McGarraghy, in denying the Motion, found that Mr. Caputy's 
interview notes were not producible under the Jencks Act 
(appellant had previously conceded this point) and that no 
prejudice resulted from their non-production at trial since 
the notes were consistent with Hedderson's trial testimony 
(g.a. 7/6 ). ‘The Court then stated that Detective Blancato's 
original interview notes were destroyed "in the usual course 
after being used for the intended purpose" and that they 
“were not subject to production under the Jencks Act.” 
(J.A. 77 ). ‘The Court finally held that none of the police 
reperts were subject to production, that there was no in- 
consistency between the information in the reports and the 
trial testimony of the witnesses Hedderson and Savoy, and 


that the failure to produce them at trial did not prejudice 


the appellant (J.A. 7(-77). 
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STATUTES INVOLVED 


Demands For Production of Statements And Reports of Witnesses. 
| 
(a) In any criminal prosecution brought by the United 
States, no statement or report in the possession of the United 
States which was made by a Government witness or prospective 
Government witness (other than the defendant) to an agent of 
the Government shall be the subject of subpoena, discovery, or 
inspection until said witness has testified on direct examination 
in the trial of the case. | 
| 
(b) After a witness called by the United States has testi- 
fied on direct examination, the court shall, on motion of the 
defendant, order the United States to produce any statement 
(as hereinafter defined) of the witness in the possession of 
the United States which relates to the subject matter as to 
which the witness has testified. If the entire contents of 
any such statement relate to the subject matter of the testi- 
mony of the witness, the court shall order it to be delivered 
directly to the defendant for his examination and use. 


(c) If the United States claims that any statiement ordered 
to be produced under this section contains matter which does 
not relate to the subject matter of the testimony of the witness, 
the court shall order the United States to deliver such state- 
ment for the inspection of the court in camera. Upon such 
delivery the court shall excise the portions of such statement 
which do not relate to the subject matter of the testimony 
of the witness. With such material excised, the court shall 
then direct delivery of such statement to the defendant for 
his use. If, pursuant to such procedure, any portion of such 
statement is withheld from the defendant and the defendant 
objects to such withholding, and the trial is continued to an 
adjudication of the guilt of the defendant, the entire text 
of such statement shall be preserved by the United States and, 
in the event the defendant appeals, shall be made available to 
the appellate court for the purpose of determining the correct- 
ness of the ruling of the trial judge. Whenever any statement 
is delivered to a defendant pursuant to this section, the court 
in its discretion, upon application of said defendant, may 
recess proceedings in the trial for such time as it may determine 
to be reasonably required for the examination of such statement 
by said defendant and his preparation for its use in the trial. 


| 
(a) If the United States elects not to comply with an 


order of the court under paragraph (b) or (c) hereof to deliver 
to the defendant any such statement, or such portion thereof 

as the court may direct, the court shall strike from the record 
the testimony of the witness, and the trial shall proceed un- 
less the court in its discretion shall determine that the 
interests of justice require that a mistrial be declared. 


(e) The term “statement", as used in subsections (b), (c), 


an@ (da), of this section in relation to any witness called by 
the United States, means -- 


(1) a written statement made by said witness 


and@ signed or otherwise adopted or approved by him; 
or 

(2) a stenographic, mechanical, electrical, or 
other recording, or a transcription thereof, which 
is a substantially verbatim recital of an oral state- 
ment made by said witness to an agent of the Govern- 
ment and recorded contemporaneously with the making 
ef such oral statement. 


STATEMENT OF POINTS 

Appellant intends to rely on the following points in this 
appeal: 

1. The District Court erroneously determined that state- 
ments of government witnesses were not producible under sub- 
section (e)(2) of the Jencks Act. 

2. The District Court erroneously withheld production of 
reports which were secondary evidence of the contents of 
Detective Blancato’s destroyed interview notes. 


3. The failure to produce at trial statements made by 


the witnesses Hedderson and Savoy prejudiced appellant in 
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view of the facts that (a) these witnesses were crucial to 


the proof of the government's case, and (b) the same infor- 


mation contained in the withheld reports was not made avail- 


able to the defense either by the witnesses’ trial testimony 


or other produced documents. 


4. The destruction by Detective Blancato of his extensive 
interview notes after the sentencing of the defendant violated 
| 
appellant's right to due process of law and required application 
of the sanctions of 18 U.S.C. §3500(d). 


SUMMARY OF ARGUMENT 


This appeal essentially involves questions under the 


| 
so-called Jencks Act, 18 U.S.C. §3500. At trial, statements 
| 


made by the government witnesses Hedderson and Savoy were 
not furnished to the defense though proper requests for their 


production were made. The trial court’s disposition of these 


requests was then held erroneous by this Court and the case 


remanded to the District Court for a further hearing. At 


the hearing, nine documents containing statements made by 


Hedderson and Savoy were produced. Appellant now questions the 


lower court's findings with respect to these statements. 
| 
1. Under subsection (e)(2) of the Jencks Act, a 
contemporaneously recorded report which contains a substan- 
| 


tially verbatim account of a witness’ oral statement must be 


made available to the defense for impeachment purposes. The 
District Court ruled that none of the exhibits satisfied the 
requirements of this section. In so finding, however, the 
court failed to state what standard was being employed to 
test the producibility of the documents under (e) (2). 
Appellant submits that the proper standard would require 
production of statements which reflect the substance of an 
interviewee's remarks or, which contain a fairly comprehensive 
account of the witness' remarks. 

This Court should now establish the standards governing 
production under (e)(2) and, in applying them to the present 
case, a de novo review of the lower court's findings would be 
necessary . 

ET; Three of the withheld reports were prepared from 


information contained in the interview notes which were sub- 


sequently destroyed by Detective Blancato. Testimony at the 


hearing indicates that each report is a ‘reasonably accurate 
reproduction of the contents of the destroyed notes. Therefore, 
though the reports may not have been independently producible 
under §3500, they constitute secondary evidence of the destroyed 
notes and should have been furnished to the defense for use 


in cross-examination. 


III. Appellant submits that the failure to make avail- 
| 
able at trial any statements made by the witnesses Savoy and 


Hedderson prejudiced his rights under the Jencks Act. The 


Supreme Court opinions in Rosenberg and Clancy establish 


that an erroneous denial of statements will be considered 


harmless error only where "the same information" in the with- 


held documents has already been furnished to the defense. In 


the present case, no statements made by these witnesses were 
produced for the defendant's use. In addition, their trial 


testimony was seriously inconsistent with the information 


contained in their pre-trial statements. Since “the same 


information" test has not been met by the government. adherence 


to Clancy requires a new trial at which these statements will 


in fact be made available for cross-examination of the witnesses. 
Iv. After the defendant was sentenced by the trial 

court, Detective Blancato destroyed his detailed inter- 

view notes. Appellant urges this Court to adopt a rule that 

destruction, even in good faith, of notes which may have been 

producible under the Jencks Act calls for application of the 

sanctions set forth in §3500(da). Should this aide instead 

rule that the Act's requirements are satisfied when the govern- 


ment shows that the destruction ‘was in good faith, then appellant 
| 


submits that this burden of proof has not been met in the instant 
| 


case. For the Supreme Court's decision in Killian and the 


Second Circuit's opinions in Greco and Thomas establish that 


Gestruction is in “good faith" only when the following factors 
are shown: a) the notes were taken for the sole purpose of 
transferring their contents onto a report, b) the notes were 
@estroyed prior to trial after having served that purpose, c) 
the destruction was in accordance with normal administrative 
practices, and @) the report prepared from the notes was 

made available to the defense at trial. The facts in the 
present case reveal that none of these requirements have been 
satisfied. Detective Blancato testified that his interview 
notes were more detailed than any of the reports introduced 
at the hearing. He destroyed his notes after the defendant 
was sentenced and contended that such destruction was sanctioned 
by the Police Department since it is an individual matter 
whether or not to keep such notes. The information contained 
in the notes was not furnished to the defense at trial since 
none of the reports based on the notes were produced. The 
admitted act of destruction was also in violation of the 
appellant's right to due process of law for the notes were 
requested at trial and they would have been useful in cross- 
examination of the government witnesses. Brady v. Maryland, 


83 S. Ct. 1194 (1963). 


ARGUMENT 


POINT I 
' THE DISTRICT COURT ERRONEOUSLY DETERMINED THAT 


CERTAIN POLICE REPORTS WERE NOT SUBJEC™ TO 
PRODUCTION UNDER THE JENCKS ACT. 


A. The District Court's Ruling 


At the conclusion of the hearing, Judge McGarraghy found 
that none of the nine exhibits introduced by appellant into 
evidence were subject to production under the Jencks Act, 

18 U.S.C. § 3500 (gia. Jd-77)2 With reference to the following 
seven reports, appellant submits that the ruling oe erroneous: 

1) Police Dept. Form No. 251, 

2) Police Dept. Form No. 189--the "Teletype" message 


3) Police Dept. Form No. 163--the “Statement of Pacts", 


4) Detective Allen's "Summary", 


5) Detective Blancato's report to Captain Kutner, 


6) Form No. USA-9X-6 5--the “Grand Jury Statement? and 
7) Police Dept. Form 56. 
B. A_REPORT WHICH C THE SUBSTANCE OF A WITNESS' 
STATEMENTS IS SUBJECT TO PRODUCTION UNDER THE JENCKS ACT. 


Subsection (e) of the Jencks Act defines the two state- 
| 
ments to which it applies as follows: 


(e) The term “statement” as used in subsections (b), (c), 
and (a) of this section in relation to any witness called 
by the United States, means--- 
(1) | a written statement made by said witness 
| and signed and otherwise adopted or approved 
by him; or 
a stenographic, mechanical, electrical, or 
| other recording, or a transcription thereof, 
| which is substantially verbatim recital of 
| an oral statement made by said witness to an 
agent of the Government and recorded con- 
temporaneously with the making of such oral 
statement. 


The withheld reports in the present case concededly are not 


(e)(1) statements. Rather, appellant contends that they 


constitute a substantially verbatim transcription of oral 
statements made by the witnesses Savoy and Hedderson. As 
such, they are (e)(2) statements and must be made available 
for impeachment of these witnesses at a new trial. 

The statutory term “substantially verbatim" has been 


given varied interpretations by the relevant case-law. On 


| 
the one hand, the First Circuit has adopted a highly res- 
| 
trictive reading of this phrase which holds that, 


...subsection (2) is directed to statements 
which, lacking approval, substitute the 
guarantee of some means of transcription... 
which lends itself to a very high degree of 
exactness. This, in turn, permits a definite, 
and limited, inquiry by the trial judge into 


the efficacy of the means of transcription, | 


rather than the indefinite, and often unsatis- 
factory pursuit of whether the writing was, 

in over-all substance, accurate. Campbell © 
v. United States, 296 F.2d 527, 532 (ist. 

Cir. 1961), reversed _on other grounds, 
Campbell v. United States, 83 S.Ct. 1356 


(1963). 
Conflicting with the First Circuit view, which seemingly 
requires stenographic completeness in interview notes or 


reports, is the liberal construction adopted by the Second 


and Fifth Circuits. Thus, in United States v. Papworth ; 


156 F.Supp: 842 (N.D. Texas), affirmed, 256 F.2d 125 


(Sth Cir.), cert. denied, 358 U.S. 854 (1958}, a witness had 
been interviewed prior to trial by an F.B.I. Agent. Both 
testified that notes were taken during the herbateeclon and 
",...the F.B.I. agent specifically stated that the notes 
contained the substance of the information aiven eo him by 


the witness." 156 F.Supp. at 853 (emphasis added). The Court 


held this testimony established that the notes met the statutory 


requirement of a “substantially verbatim recital" by the agent 


ef the witness’ oral statements. The Fifth Circuit Court of 


noha 
Appeals affirmed this ruling, stating that the agent °*...could 


not take shorthand but wrote down the highlights of the con- 
versation." 256 F.2d 125, 129 (Sth Cir.), cert. denied, 358 
U.S. 854 (1958). 

In United States v. McKeever, 271 F.2d 669 (2d Cir. 1959), 
the Second Circuit Court of Appeals, held that in camera in- 
spection of certain reports, without a voir dire examination, 
was insufficient to determine whether the documents were 
substantially verbatim accounts of interviews. In reversing, 
the Court noted that though “[nJone of the reports...is 
entirely a verbatim recital" of the witness’ statements, 
“[eJach, however, appears to set out the substance of the 
interviewee's remarks." 271 F.2d at 774 (emphasis added). 

In United States v. Thomas, 282 F.2d 191 (2d Cir. 1960), the 
same Court defined a substantially verbatim statement as a 
“fairly comprehensive reproduction of the witness’ words...." 
282 F.2d at 194. More recently, in United States v. Aviles, 
200 FP. Supp. 711 (S.D.N.Y. 1961), a district court of the 


Second Circuit applied the following yardstick in ruling on 
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whether an Assistant United States Attorney's interview notes 
i 


were (e)(2) statements: | 
| 
In determining whether [the Assistant United 
States Attorney's] notes were producible, 
i.e., whether they are "Statements" we apply 
the same standard applied by the trial court, 
and that is, "do they set forth in substance 
what the witness said." 200 F.Supp. at/715. 
| 

Though the District Court's finding that certain notes 
were subject to production was later reversed, the Court of 
Appeals' opinion did not reject the standard employed by the 
lower court, nor did it distinguish or even mention the 
McKeever and Thomas decisions. United States v. Aviles, 
McKeever thomas Uniteg states avales 
315 F.2d 186 (2a Cir. 1963). 

The Supreme Court has not affirmatively sanctioned either 
of the above-mentioned positions. In its latest opinion in 
Campbell v. United States, 83 S.¢t. 1356 (1963)*, the Court 

| 
declined to consider the lower court's ruling that neither 


interview notes nor a later report made by an F.B.I. agent 


were (e)(2) statements. Campbell, 83 S.Ct. at 1359-60, ns Ss 


* This decision will be cited as Campbell, while the prior 
decision in the same case, 365 U.S. 85 (1961), will be 
cited as Campbell I. 


Instead, the Court held the report to be an (e)(1) statement 


since the witness had adopted the agent's oral presentation 


of interview notes used as a basis for preparing the report. 


Justice Brennan, speaking for a majority of the Court, stated: 
Although there may well be small differences 
as among the notes, oral presentation, and 
Interview Report, it is not seriously suggested 
that there was a material variance of incon- 
sistency among then.... 
Surely fairness in Federal criminal procedure, 
which the Jencks Act was enacted to secure, 
Campbell I, 365 U.S., at 92, demands that this 
Interview Report, reasonably found to be an 
accurate copy of a written statement made the 
day ‘after the robbery by [the witness] and 
adopted by him as his own, be producible for 
impeachment purposes. Id. at 1361, 1362. 

Appellant submits that this Court reject any narrow 
reading of the term “substantially verbatim." The Jencks Act 
accords a defendant “the fundamental right...to impeach a 
witness by a substantially verbatim statement...." United 
States v. Campbell, 199 F.Supp.905, 908 (D.Mass.1961). In 
protecting this right, the proper inquiry should not be 
@irected to the means or form of the transcription. Such a 
test would lead to emasculation of subsection (e)(2). For it 
would deny production solely on the basis of an agent's tes- 


timony--typically irrebuttable--that he either rephrased the 
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oral remarks or chose to omit those portions which he considered 
irrelevant. Rather, a statement which contains the substance 
of a witness' remarks, without regard to the form of the re- 


| 
cording, should be held producible. 


C. ‘THE REPORTS PREPARED BY THE POLICE OFFICERS QUALIFY 
AS “STATEMENTS” UNDER SUBSECTION (e) (2). 


1. Police Department Forms 56, 189, and 251 


Officer Martin Galyean responded to the call from 

the Washington Post Building on the morning of the robbery 
, 

(J.A. 63 ). He spoke only to the complaining witness and 


from this conversation prepared the 251 Form (Exhibit #6) 


(J.A. 43 ). The interview was apparently a brief one for 


the officer testified that "I talked to him [Hedderson] just 
enough to get the information to make a report, which is the 
251." (J.A. 63 ). With reference to the contents of the 
251, the following colloqugy between defense enamel Mr. 

| 


and the officer took place: 


Does this [the 251] contain all the information 
that you secured at the time of your investigation? 


Yes, sir. (J.A. 63 ). 


Surely a report which contains all the information derived 
from an interview must be held a “substantially verbatim 
recital® of Hedderson's oral statements. Since the 189 
form (Exhibit #2) is “usually wora for word" (J.A.¥7 ) or, 
perhaps, an “abbreviated" (J.A. 49 ) version of the 251, 


Vv 
a fortiori a foundation for its production exists. 


2. Detective Allen‘s “Summary” 
Approximately eight hours after the robbery occurred, 


Detective Allen conducted a line-up in which Hedderson 


identified appellant as one of the subjects who yoked him 
Hewes 1« 19-% 
(FAL 


).| Savoy was also present at the line-up and a 
“very short conversation" took place between he and Allen 
(g.a.6/ +). «Allen testified that “all that he [Savoy] 
could say was that he saw him [appellant] prior to the robbery 
in the men's room." (J.A.6/  ). 

Allen later made a report of his investigation (Exhibit 
#4) which he stated he prepared, "[jJust from what I did on 


the case..." (J.A. Jj ). 


1/ A comparison of forms 56 and 189 reveals that both 
contain essentially the same information. Thus, the 
P.D. No. 56 should also be held an (e)(2) statement. 


Included in this report is the following paragraph: 


8:43 a.m., John Savoy...identified 
Saunders in a line-up as 2 subject 
he saw in the men's room in the 
Washington Post Building just prior 
to the robbery. 


Allen then admitted that this statement reflected what Savoy 


had told him: 

MR. SHADOAN: 

Q. And secondly, with reference to the statement 
of Savoy, this was a very short statement he 
made to you and your notes merely reflect the 
substance of what he said, is that right? 


A. That is right. (g.a. 622 ‘e 


If all that Savoy could say was that he enw) appellant in 
the men's room prior to the robbery, a report which contains 
this remark is in “...the witness’ own words [and] should be 
made available to the defense for purposes of impeachment." 
Palermo v. United States, 360 U.S. 343, 352 (1959). At the 
very least, as Allen acknowledged, the statement reflected the 
substance of what Savoy said. A comparable wicsseion was 
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present in United States v. Waldman, 159 F.Supp. 747 (D.N.J. 


1958). There the Court stated: 


Of course, by the “substantially verbatim 
recital", verbatim" is not meant. It need 
not be word for word. It need not use 
exactly the words of Rosenberg [the witness], 
nor must Rosenberg's words be used in their 
exact grammatical phrasing. That would 
prevent the use of any narrative statement. 
What is meant is, that the statement should 
Give the substance of what Rosenberg said; 
should give it, so far as the substance is 
concerned, substantially in Rosenberg's 
words. Id. at 749. 


The Court found that the statement did give the substance of 
what the witness had said and was therefore subject to 
production. With regard to Detective Allen's "Summary", this 
Court should hold likewise. 

3. De ve Blancato's ° Kutn 

Detective Blancato answered the complaint from the Post 
Building and conducted a general investigation into the cir- 
cumstances of the robbery (J.A. yy ). He was present in 


the building for at least one hour (J.A. 4) ) and interviewed 


Hedderson and Savoy (J.A./(//). During this period, Blancato 


spoke to other people, including the witness Brockman and a 
watchman (J.A. 6£ ). He further testified that time was 
spent while °...we went through their files to try to get an 
address, as to when this fellow [appellant] left, and his 


full personnel folder." (J.a.//7 ). 
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Blancato questioned Hedderson and took notes as to the 
witness’ account of how the robbery took place (J.A. Y ). 
In addition, Hedderson's age, address, place of employment 
in the building, "days off...and tour of duty” (3.0.46 ) 


were recorded by Blancato. The original interview notes, 


which furnished the foundation for Blancato's “Report” to 


Captain Kutner (Exhibit #7), were destroyed after the 

defendant was sentenced (J.A. weere The Detective adhered to 

the same procedure of questioning with Savoy--transcr ibing his 

age, address, etc. (J.A.Y” ). At the hearing, Blancato 

testified that Savoy supplied the following information: 
DETECTIVE BLANCATO: 


“A. -- Now, with Mr. Savoy, I remember what 
Mr. Savoy said. He stated he saw 3 colored 
men getting off the elevator and going into 
the bathroom and he recognized one of them 

as a boy by the name of Saunders that worked 
at the Post a short time before." (J.A. YF ) 


However, Blancato stated he could not recall whether Savoy 
stated he later saw the three men come out of the bathroom 
followed by Hedderson (J.A. Y§ ). This testimony was then 
contradicted by Blancato, who testified that Savoy did tell 


him that he observed the three men leave the washroom 


(g.a.7/-1)). The notes taken during Savoy's interview were 


also destroyed (J.A. yo), 
Save for ithe original notes, Blancato acknowledged that 


the Report was the "most detailed statement" he prepared 


(J.A. 649 ). ‘Included were certain of the defendant's 


statements “in his exact words." (J.A.6) ). Any in- 
accuracies in'the Report were later corrected by Blancato 
(g.A. $7 ). Blancato did not take down all of the witness’ 
statements word-for-word, but he admits the Report contains 
what he “felt would possibly be most of the important 

things" (J.a. 66 ) in his investigation. As to Hedderson, 
the Report appears to accurately embody his description of 

the details of the robbery. Though Blancato may not have 
transcribed the exact language used by Hedderson, the Report 
may legitimately be labelled “...a fairly comprehensive record 
of the witness’ words...." United States v. Thomas, 282 F.2d 
191, 194 (2d Cir. 1960). The fact that the Report contains 
material not relevant to Hedderson's interview should not bar 
production. Por this problem may be dealt with through ap- 
plication of subsection (c) of the Act, by which the trial 
court may excise irrelevant matter from an otherwise producible 


document. Furthermore, production should not be denied if, 
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as Blancato's testimony indicates (J.A. 66 ) he elicited 
certain immaterial information which he chose not to record. 
Under subsection (c), any material recorded by the interviewer 
which does not relate to the witness’ direct examination is 

to be excised from the statement before it is produced. It 


would therefore be paradoxical to deprive the defense of a 
statement because irrelevant material, instead of being 
excised by the court, was never recorded in the first place. 
Blancato's testimony regarding the Savoy interview is, 
in part, contradictory. It does establish that the witness 
saw appellant enter the washroom in the company of two other 
individuals. However, whether Savoy also stated that he saw 
the men leave the room followed by the bleeding victim is un- 
certain. See J.a.42 7/-2)'. Perhaps the fifteen dione interval 
between the interview and the hearing is the reason for this 
conflicting evidence. Appellant would contend that the 
testimony is inherently contradictory and may fact support any 
conclusion as to whether Savoy told Blancato that he later 
saw the men leave the washroom. If this argument is accepted, 
then appellant invites a comparison of the Report and Blancato’s 


uncontradicted testimony as to what Savoy said at the interview: 


DETSCTIVE BLANCATO: 


“A.--Now with Mr. Savoy, I remember what 

Mr. Savoy said. He stated he saw three 
colored men getting off the elevator and 
going into the bathroom and he recognized 
one of them as a boy by the name of Saunders 
that worked at the Post a short time before." 
(0.A. ). 


THE REPORT: 


"Interviewed John Savoy, Negro male, 29 
years, of 780 Kenilworth Ave.,N.E., 

LU 3-0890, employed as a mail handler 

at the Post, who stated that a few 
minutes before the robbery, he saw three 
Negro males get off the elevator and go 
into the toilet. Stated one of these 
men is known to him as Saunders. Doesn't 
think he would know the other two 
subjects." 


Appellant submits that the Report fairly reflects the sub- 
stance of what Savoy said and is therefore producible under 
subsection (e) (2). 
4. Police Dept. Form 163-The "Statement of Facts" 
Blancaeto‘s interview notes “were transcribed into a 
statement of Zacts" (J.A.4¥7 ) some eight hours after the 
Heosas 14 Go 
offense occurred (fri. ). This statement (Exhibit #1) 


was prepared by Detective Allen from information supplied 


by Blancato (J.A. SY ). Allen acknowledged that Blancato 


| 
referred "to his investigation notes when he was giving 
[Allen] this information" (J.A.62 ), while Blancato 


testified that "[mJost of the stuff was still fresh in my 


- Hewrrug ie Go 
mina" (dA. ) at this time. 


The eight-hour interval between the interviews and the 
transcribing of the report should not warrant a finding that 
the oral statements were not "“contemporaneously recorded” 
under subsection (e)(2). In United States v. Waldman, 159 

| 
F.Supp.747 (D.N.J. 1958), the defense demanded production of 
a lengthy report prepared by an F.B.I. agent of his interviews 
with a government witness. The facts revealed that the report 
| 
was based on notes, subsequently destroyed, taken during the 
interviews. With reference to the government's objection that 
the report was not made contemporaneously with the making of 
the oral statements, the Court stated: 
The fact is that the original notes were 
made by the agent while Rosenberg [the witness] 
was talking to him. This obviously was con- 
temporaneous. Furthermore, the agent's 'elabo- 
rations of these “key words and phrases" of 
Rosenberg were made “not from imagination but 
from memory." Further it should be noted that 
the statute requires not that the transcription 
shall be contemporaneous, but that its recording 
shall be, as it was. The present statement is 


therefore, “a transcription thereof"--the very 
words of the statute. Id. at 749. | 


Here, as in Waldman, the report was prepared not from imagina- 
tion but while the officer's memory was still “fresh." This 
is not the situation envisioned by Justice Frankfurter in 


Palermo v. United States, 360 U.S. 343, 353 (1959), where a 


report is prepared "...after the interview without the aid 


ofc ete notes, and hence rest{[s] on the memo of the 
agent...." (emphasis supplied). Rather, subsection (e) (2) 
should be held satisfied where, as here, the later transcrip- 
tion is based on contemporaneous notes and is made at a time 
while the agent's memory is still "fresh". 

The content of form 163, in so far as it relates to state- 
ments made by Hedderson and Savoy, appears roughly equivalent 
to the information contained in Blancato's "Report" to Captain 
Kutner. Admittedly, it is not as detailed a document as the 
“Report”. For example, Savoy's age, address, telephone 
numbers etc. are not included. However, the same essential 
information is presented and a decision that the Report is 
producible should warrant a like conclusion with respect to 


the "Statement of Pacts". 


33 


5. Porm No. USA-9X-65-The “Grand Jury Statement” 

According to Detective Allen, the “Grand Jury State- 
ment" (Exhibit #8) was typed by a stenographer in the Grand 
Jury room after Allen had supplied her with the “Statement of 
Facts" and his own “Summary” ate he Evidently. the 
typist merely copied the same information from the latter two 
documents onto the Grand Jury statement (J.A. £0 Ly There- 
fore, a holding that either the 163 form or the “Summary” is 


producible should compel a similar finding with regard to the 


“Grand Jury Statement”. 


D. CONCLUSION 


Appellant recognizes that appellate review of a trial 


judge's determination of producibility under the Jencks Act 
is generally governed by the “clearly erroneous" test. 

Hance v. United States, 299 F. 2d 389, 397 (8th Cir. 1962): 
Campbell, 83 S.Ct.at 1360-61. However, in the present case, 
a departure from this standard is necessitated by the fact 
that the District Court's findings were conclusory in nature. 
See J.A./j)-77 . At no time did the lower court affirmatively 


indicate what interpretation of “substantially verbatim" was 


being used to determine production of the reports. This Court 


should now establish the standards for production under 
subsection (e)(2) and in applying them to the instant case, 
Ge_novo review of the findings would be necessary. C£. 


United States v. Aviles, 315 F.2d 186 (2a Cir. 1963). 


POINT II 
TSE DISTRICT COURT ERRED IN DENYING PRODUCTION 
OF REPORTS WHICH WERE SECONDARY EVIDENCE OF 
DETECTIVE BLANCATO'S DESTROYED NOTES. 

Production of Detective Blancato’s "Report" (Exhibit #7), 
form 163 (Exhibit #1), and the “Grand Jury Statement" (Exhibit 
#8), is warranted on an additional ground--these reports con- 
stitute secondary evidence of the contents of Blancato's 
destroyed notes. Thus, if this Court should find that Blancato s 
notes may have been Jencks statements, those reports prepared: from 
the notes should be given to the defense without regard to 


whether they are independently producible under (e) (2). 


In United States v. Thomas, 282 F.2d 191 (2d Cir. 1960), 


an P.B.I. agent took notes while interviewing a government 
witness. From these notes, the agent dictated a report and 
then destroyed the notes. At trial, defense counsel moved to 


strike the witness" testimony since the interview notes were 


no longer in existence. The trial judge denied the motion 


since it found the report to be a “'substantially accurate 
reproduction of the agent's original notes'’...." and therefore 


made it available to the defense for use in cross-examination 
| 
of the witness. Id.at 194. The Second Circuit Court of 


Appeals affirmed the lower court's refusal to apply the Act's 


sanctions, stating that, 


There was no refusal by the government to 
produce a statement "in the possession of the 
United States." The notes had been destroyed 
and with no intent to suppress evidence. There 
was, however, a report which on the basis of 
credible evidence accurately reflected [the 
witness'] story as outlined in the agent's 
notes. Assurance of accuracy was given and 
the report delivered to defendants’ counsel. 
Defendants thus had an opportunity to cross- 
examine [the witness] in the light of the 
story he told upon his interview and they 
thereby received the benefits intended to be 
bestowed by Section 3500. Id. at 194-95. 


The Supreme Court in its recent Campbell decision had occasion 
to deal with the "secondary evidence” rule. ware; an F.B.I. 
agent took notes of his interview with a witcates aes read the 
notes back to the witness who adopted the oral presentation. 


Some seven hours after the interview, the agent dictated a 


report from the notes which he later destroyed. The Court « 


affirmed the District Court's finding that the report was a 
“copy" of the notes and thus held "...the report admissible 
as independent evidence for impeachment purposes, and not 
merely as secondary evidence of the notes which have been 
destroyed.“ | Campbell v. United States, 83 S.Ct. 1356, 1362, 
n. 11 (1963). See also, United States v. Annunziato, 293 

P. 2d 373, 382 (2d Cir.), cert. denied, 368 U.S. 919 (1961); 
United States v. Waldman, 159 F. Supp 747, 749 (D.N.J. 1958). 

The evidence in the present case establishes that 


Blancato's notes were used as the foundation for his "Report" 
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and the “Statement of Facts" (J.A.)//° )- 


Though Blancato 

was emphatic in his testimony that neither document was as 
detailed as the interview notes (J.A. 67 ), he did acknowledge 
that the Report contained what he "felt would possibly be most 
of the important things” in his investigation (J.A. Le Vis 


He also testified that the “Statement of Facts" was prepared 


from the interview notes while the information “was still 
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fresh in my mind." (JA 


S50). Appellant submits that this 
testimony indicates that both documents are reasonably accurate 
reproductions of the original notes. As such, they should 
have been made available to the defense. Finally, since the 


“Grand Jury Statement” was said by Allen to have been prepared 


Heeeg te Md 
from the "Statement of Facts” (FA. ), this report would 


similarly be subject to production. See Campbell v. United 


States, supra. | 

POINT Iil 
APPELLANT WAS PREJUDICED BY THE GOVERNMENT'S PAILURE AT TRIAL 
TO PRODUCE STATEMENTS OF ITS PRINCIPAL WITNESSES. 

If it should be held that appellant was entitled to the 
reports, then this Court must Getermine uhathier ‘the govern- 
ment‘'s wrongful withholding of the statements requires a new 
trial. Appellant submits that under the Supreme Court's 
stringent test of harmless error prejudice did result from 
the government's failure to produce the reports jat trial. 

The application of the harmless error rule to a Jencks 
situation was first considered by the Supreme Court in Rosenberg 
v. United States, 360 U.S. 367 (1959). There two documents 
were erroneously withheld from the defendant py the trial 
court. One of these was a typewritten copy of a signed state- 
ment given by a government witness to the F.B.I. The original 
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handwritten statement had been delivered to the) defense and 


the Court was unanimous in concluding that, 


No relevant purpose could have been served by 
giving petitioner's counsel a typewritten copy 

of a document which he had already been given 

in its original form, no advantage to the petitioner 
was denied by withholding it. Id. at 570 


The second statement consisted of a letter to the Assistant 
United States Attorney in which a witness stated that her 
memory of the events to which she was to testify had dimmed 
and that to refresh her memory she would have to reread a 
prior statement made to the F.B.I. At trial, under questioning 
by the court and defense counsel, the witness frankly admitted 
her need to refresh her memory from the prior statement to 
the P.B.I. The Court of Appeals held the erroneous failure 
to produce the document harmless because “the same information 
which was contained in the letter was revealed to defendant's 
counsel" during cross-examination cf the witness. 360 U.S. at 
370. The Supreme Court, with four Justices dissenting, affirmed 
the harmless error ruling. The majority opinion stated that, 
An appellate court should not confidently guess 
what defendant's attorney might have found use- 
ful for impeachment purposes in withheld docu- 
ments to which the defense is entitled. However, 
when the very same information was possessed by 
defendant's counsel as would have been available 
were error not committed, it would offend common 
sense and the fair administration of justice to 
order a new trial. Id. at 371. 


Since the witness' admissions during cross-examination reflected 


“the very same information” contained in the withheld document, 


the Court held the erroneous denial of production to be without 


prejudice. 
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The strict "same information” test of harmless error 

under §3500 was re-affirmed in Killian v. United eaten. 

368 U.S. 231 (1961). There the trial court denied pro- 

duction of certain signed statements given by government in- 

formers to the F.B.I. The Solicitor General conceded that 

the statements were producible, but contended that denial 

of the reports was harmless error for “the same ihtormation, 

in much greater detail, was given to petitioner in the wit- 


nesses' narrative statements that were produced and delivered 
| 


to his counsel at the trial...." Id. at 239-40. In response 


to this argument, the Court stated that under Rosenberg denial 


of the reports would be considered harmless error only if 

“the same information" had already been farnistied the defense. 
368 U.S. at 243-44 quoting 360 U.S at 371. The saa was 

then remanded to the district court for a hearing to determine 
the correctness of the Solicitor General's deoresentatind that 


the same information contained in the withheld statements had 
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already been given to the defense in reports produced at trial. 


368 U.S. at 244. 
The present case is in complete contrast to Killian and 

Rosenberg. Unlike Killian, the information in the withheld 

exhibits was not furnished to appellant in other reports pro- 


duced at trial. For here, with reference to Savoy and 


Hedderson, each of appellant's three requests for production 
of statements was denied by the trial court. The testimony 
of both witnesses went to the jury untested by their prior 
statements to the police. Rosenberg is inapposite since 
“the very same information" present in the police reports 
was not revealed during the witness' trial testimony. For 
example, Hedderson testified at trial that he knew the de- 
fendant by name prior to the date of the robbery (Tr. 7). 
However, Detective Blancato's “Report” states that the 
complainant “was grabbed around the neck by one of three 
unknown Negro males.” In addition, forms 56, 189 and 251 
merely contain descriptions of the robbers and do not mention 
the defendant by name. The reports are also contradictory 
regarding the number of persons present when Hedderson was 
yoked. Thus, while the “Report” and forms 56, 189 and 251 
state that Hedderson was yoked by one of three negro males, 
the “Grand Jury Statement” reveals that the victim “couldn't 


tell exactly how many men robbed him“. As to Savoy, his 


trial testimony was that he saw appellant in the company of 


two other individuals leave the men's room followed by the 
bleeding victim (J.A. 10). This was in contradiction to the 
defendant's testimony that he was not present while Hedderson 


was yoked but was returning to the washroom to find Yoho and 
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Cook, when the latter two met him as they were coming down 


a stairway (J.A. 17). None of the reports ment ions the 
crucial fact that Savoy saw the bleeding victim follow 
appellant out of the washroom. They merely state that 
Savoy saw the defendant prior to the robbery (see Exhibits 
#1, #4, #7 and #8). Relevant in this regard is Jencks v. 
United States, 353 U.S. 657 (1956), where the court states 
that, 


Every experienced trial judge and trial lawyer 
knows the value for impeaching purposes of 
statements of the witness recording the events 
before time dulls treacherous memory. — Plat 
contradiction between the witness’ testimony 
and the version of the events given in his 
reports is not the only test of inconsistency 
the omission from the reports of facts related 
at the trial, or a contrast in emphasis upon 

the same facts, even a different order of treat- 
ment, are also relevant to the _cross-examining 
process of testing the credibility of a witness’ 
trial testimony. Id. at 667. (emphasis supplied) 


See also, Clancy v. United States, 365 U.S. 312, 316 (1961), 
and Campbell v. United States, 83 S Ct. at 1362. n.12, where 
the Court quotes with approval the above-cited language from 
| 
Jencks. | 
Finally, both Savoy and Heddersén were certainly vital 
government witnesses whereas in Rosenberg, the witness whose 
statement was denied by the trial court was nat a principal 


| 
witness against the accused. Her testimony aid not even 


mention the accused, but was introduced merely for the purpose 
of corroborating part of the testimony of the principa- govern- 
ment witness. 360 U.S. at 373-74 (dissenting opinion). The 
government in the Supreme Court emphasized the fact that 
@efense counsel stated to the jury that he did not question 
the accuracy of the witness' testimony, since such testimony 
did not implicate the defendant. Brief for the United States, 
Pp. 65-67, in Rosenberg v. United States, supra. 

The Supreme Court has not extended the harmless error 
principle to any §3500 situation where “the same information" 
was not furnished to the defense. Rather the Court has declined 
to speculate on the value which the defense might have derived 
from cross-examination based on a statement erroneously with- 
held. Thus it was held in Clancy v. United States, 365 U.S. 
312 (1961): 

Since the production of at least some of the 
statements withheld was a right of the defense, 
it is not for us to speculate whether they could 
have been utilized effectively. Id. at 316. 
Accord, Scales v. United States, 367 U.S. 203, 258 (1961) 


("Once this question [whether statements are producible 


under §3500} has been dete=mined, whether the statements may 


be useful for purposes of impeachment is a decision which 


rests, or course, with the defendant hitself.") See also, 
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| 
United States v. McCarthy, 301 F. 2d 796 (3rd Cir. 1962); 


United States v. Consolidated Laundries, 291 FP. 2a 563 (24 
| 


Cir. 1961). 


Appellant submits that the government can not meet 
“the same information" test in the present case. Adherence 
to Clancy would therefore require a new trial at which all 
of the statements will in fact be available to the defense 


| 
for cross-examination of the witnesses. 


POINT IV 

| 
DETECTIVE BLANCATO'S ADMITTED DESTRUCTION OF INTERVIEW NOTES 
WHICH MIGHT HAVE BEEN PRODUCIBLE UNDER 18 U.S.C §3500 WAS IN 
VIOLATION OF APPELLANT'S RIGHT TO DUE PROCESS OF LAW AND 
REQUIRED APPLICATION OF THE SANCTIONS OF §3500(d). 


The consequences which flow from government destruction 


of Jencks-type statements are unclear. In Cam ell I v. 
United States, 365 U.S. 85(1961), the Supreme Court left 


undecided the question of whether all such destruction, or 


only destruction with an illicit purpose, required application 
of the sanctions authorized by 18 U.S.C. $3500(d) : 


The parties argue whether destruction may be 
regarded as the equivalent of non-compliance 
with an order to produce under that subsection. 
The Government contends that only destruction 
for improper motives or in bad faith should be 
so regarded. The petitioners contend that 
destruction without regard to the circumstances 


should be so regarded. However, this record 

affords us no opportunity to decide this im- 

portant question of the construction of sub- 

section (ad). Id. at 98. See also Campbell 

v. United States 83 S. Ct. 1356, 1359-60,n.5 

(1963). 
Appellant urges this Court to adopt the first alternative 
left open by Campbell, viz., that destruction, though in 
good faith, of interview notes calls for the sanctions set 
forth in subsection (ad). Such a ruling would best protect 
the defendant's Jencks Act rights; it is particularly appro- 
priate in view of the difficulties that confront the defense 
in obtaining! evidence on the nature and purpose of government 
agents' private conduct even where such agents have in fact 
acted in bad faith. However, appellant submits that a Jencks 
violation occurred in this case even if the second Campbell 
alternative prescribes the test to be adopted. 


Under the second alternative in Campbell, the destruction 


of Blancato's notes will not have violated appellant's Jencks 


Act rights only if the government establishes two exonerating 


factors: that the destruction was done with a proper purpose, 
and that the defense received the same information contained 

in the interview notes through production of the agent’s reports 
under §3500. In testing the government's burden of proof that 
the destruction was with a proper motive, the Supreme Court’s 


opinion in Killian v. United States, 368 U.S. 231 (1961) must 


be considered. There notes taken by F.B.I. agents of inter- 
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views with informer witnesses were destroyed prior to trial. 


The Solicitor General represented to the Supreme Court that 

thcse notes were taken solely for the purpose of later in- 
| 

corporation into reports to be signed by the witnesses and, 

after having served that purpose, the notes were destroyed 
| 

in good faith adherence to normal administrative practice. 


The Court stated that, 


If the agents' notes of Ondrejka's oral reports 
of expenses were made only for the pur pose of 
transferring the data thereon to the receipts 
to be signed by Ondrejka [the informer } and if, 
after having served that purpose, they were 
destroyed by the agents in good faith and in 
accord with their normal practice, it would be 
clear that their destruction did not ‘conse teate 
an impermissible destruction of evidence nor 
deprive petitioner of any right. Those are 

the factual representations made by the Solicitor 
General. Whether they are true can be deter- 
mined only upon a hearing in the District Court. 
Id. at 239. 


A similar factual pattern was present in United States v. 
Greco, 298 F. 2d 247 (2d Cir. 1962). FP.B.I. agents had 
taken notes during interviews with two government witnesses. 
From the notes, “more complete reports" were prepared by 

the agents. The notes were then destroyed and at trial the 
reports produced for the defendant's use. In response to the 


defense argument that destruction of notes per se should be 


regarded as non-compliance under §3500, the Court stated that, 


We still are not convinced that in words or 

in spirit the Jencks Act imposes a duty on 

F.B.I. agents to preserve notes which are 

taken and used only as a guide in preparing 

a formal statement for the witness to sign. 

Id. at 250. 

Tested by the standards employed in Killian and Greco 

the government has failed to meet its burden of proof that 
Blancato's act of destruction was in “good faith". Though 
the interview notes were later used as a guide in preparing 
Police Department forms of report, the notes were not destroyed 
after having served that purpose. Rather Blancato's testimony 


establishes that he. retained the notes during the trial because 


"there possibly must have been more in them than what was 


written" in the reports (J.A.66 ). unlike Killian, the 


destruction was not in accordance with an established ad- 
ministrative practice. Instead, according to Blancato, the 
Police Department policy consists of vesting in each officer 
complete discretion as to when and whether interview notes 
may be destroyed (J.A./0-7/). The resultant prejudice to 

a defendant's Jencks Act rights inherent in such a policy 
has been amply demonstrated in the present case. For unless 
this Court holds that the destruction was in violation of 
§3500, then judicial approval will be given to a practice 


whereby an officer may safely destroy those notes which 


contain the most detailed account of his investigation, when 
| 


the act of destruction occurred not after the notes had 
simply served their purpose of being used in compiling a 
more formal statement but after the sentencing of the de- 
fendant; when requests for production of these notes were 
made at trial and the notes not made available to the defense; 


and when the information contained in the notes was not 


furnished the defendant in any other statements. 

Appellant submits that this conduct amounts to at least 
negligent suppression of evidence. Direct author ity for 
this proposition is found in United States v. Consolidated 
Laundries, 291 F. 2d 563 (1961). There the devebeman’ was 
directed by the trial judge to permit the defense to inspect 
all documents relating to the testimony of one of its witnesses. 
Certain files concerning the witness were delivered to the 
defendants. After the trial was completed, newly discovered 
evidence established that the government had inadvertently 
withheld a number of documents from the defendants: inspection. 
Consistent “with the correct administration of criminal justice 
in the federal courts,“ the Second Circuit Court lof Appeals 
reversed the convictions and ordered a new fies, Id. at 571. 


The Court noted that the withheld statements would have been 


useful in cross-examination of the principal government wit- 
ness, and held that the misplacement of the documents at 
trial was "...negligence chargeable to the prosecution." 
Id. at 570. 

Unlike Consolidated Laundries, the withheld documents 
are not now before this Court for appellate consideration of 
their producibility. At the hearing, the District Court 


ruled that the interview notes were not (e)(2) statements 


(J.A. ve ). Appellant submits that no such conclusion as 


to whether the interview notes are "substantially verbatim" 
can reasonably be made without opportunity to inspect the 
notes. The act of destruction in this case has subverted 
the normal statutory procedure in this regard: 


-..{Wjhen it is doubtful whether the production 
of a particular statement is compelled by the 
statute, we approve the practice of having the 
Government submit the statement to the trial 
judge for an in camera determination. Indeed, 
any other procedure would be destructive of 

the statutory procedure. Palermo v. United 
States, 360 U.S. 343, 354 (1959). 


The same point was emphasized in Ogden v. United States, 
303 F. 24 724, 733 (9th Cir. 1962): 


-..(Tjhe effectiveness of the Act, and the 
realization by defendant of the rights which 

the Act accords him, necessarily depends upon 

a fair and full disclosure by the government. 
The Court and the defendant must grope; only the 
government knows the content of its own files. 
When the question of Jencks Act production is 


properly raised by the defendant, it is 
incumbent upon the government to make the 
fullest disclosure to the Court withholding 
nothing from the Court which might con- 
conceivably come within the Act. 
Of course, should this Court hold that the reports prepared 
from the notes are producible, then a like ruling as to the 


notes should follow. Blancato's testimony establishes that 
the interview notes were in more detail than the subsequent 


reports (J. a. 69 ). His testimony also shows that he re- 
| 
i 

corded certain of the defendant's statements at the time of 


arrest word-for-word (J.A. Gy ), while he also prepared 


a very extensive notebook of his interviews with appellant 


at the jail (J.A. S/(¢). In addition, Blancato specifically 


stated that his "Report" to Captain Kutner, though not as 
r 


detailed as the interview notes, still contained “the most 


important things" in his investigation (J.A.46 ). Appellant 
submits that this testimony makes out a prima facie showing 


that the notes were probably (e)(2) statements.) Longhand 
| 
interview notes, taken by a capable and experienced investi- 


gator, will ordinarily, like the notes in Campbell be 


..."complete...with respect to the pertinent 
information" given by [t]he witness, although 
not a complete word-for-word transcription of 
what he has said. 83 S.Ct. at 1358-59. 


The probability that the notes would have been furnished 


to the defense at trial requires that their negligent sup- 
pression result in a new trial for appellant. Cf. Kyle v. 
United States, 297 F. 2d 507 (2d Cir. 1961). 
Even if this Court should rule that the destruction 
was in complete “good faith", compliance with §3500 requires 
the government to also show that the information contained 
in the interview notes was delivered to the defense in 
other reports. Thus, in Greco, the reports prepared from the 
notes were produced at trial and the Court noted that 
...The key fact is found in the stipulation of 
@efense counsel that the FBI Agent would have 
testified that these two exhibits [the reports] 
reflected the contents of the notes and that 
the notes were Gestroyed after the reports were 
completed. There was no testimony contradictory 
of this fact. 298 F. 2d at 249. 
Similarly, in United States v. Thomas, 282 F. 2d 191 (2d Cir. 
1960), notes taken during interviews were used in preparing 
reports, the contents of each were compared for accuracy, and 
the notes then destroyed. The Court stated that the better 
practice was for the government to preserve notes which 
could be found to come within the purview of §3500; but it was 


held that the rights of the defense had not been violated, 


because the notes had been destroyed “with no intent to sup- 


press evidence” and the defense received the agent's report 


in which "any differences" from the original notes had been 


corrected before the notes' destruction. By contrast, appellant 
did not receive any reports relating to the testimony of Savoy 
and Hedderson. Furthermore, should this Court hold that the 
reports should have been produced at trial, appéllant urges 

this Court to nevertheless apply the sanction of §3500(d) 

by striking these witnesses’ testimony. For here, unlike 

Greco, the reports are not “more complete” than the notes. 
Detective Blancato was quite emphatic in testifying that 

the notes were the most detailed statements he recorded. 

The degree to which the notes and reports are dissimilar is 


| 
admittedly a matter of speculation. However, this uncertainty 


is due solely to the fault of the government. 


Quite apart from the question whether the appellant's 


Jencks Act rights have been violated, the Supreme Court's 
decision in Brady v. Maryland, 83 S.Ct. 1194 (1963) establishes 
that a violation of appellant's due process rights has occurred. 
In Brady, the defense requested pre-trial inepection of state- 
ments made by a co-defendant. Several statements were turned 
over but not a statement in which the 6o-Satendent admitted he 
committed the actual crime. The defendant took the stand and 


admitted participation in the crime but said that the co-de- 


fena@ant was the one who actually committed the crime. The 


| 
The Court held that 


..-.the suppression by the prosecution of 
evidence favorable to an accused upon | 
request violates due process where the 
evidence is material either to guilt or 
to punishment, irrespective of the good 
faith of the prosecution. Id. at 1196-97. 


Destruction of notes potentially producible as evidence 
| 
impeaching vital prosecution witnesses, after such notes 


have been seasonably requested, should also be held a due 


process violation. 


CONCLUS ION 


WHEREFORE, Appellant respectfully requests that the 


order in the court below be reversed and the cause remanded 
for a new trial. 


Respectfully sukmitted, 


Michael W. Mitchell 


424 Fifth Street, N.W. 
Washington 1, D.C. 


Counsel for Appellant 

(Appointed by this Court) 
| 

George W. Shadpan 


424 Fifth Street, N.W. 
Washington 1, D.C. 


Counsel for Appellant 
(Appointed by the District 
Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 

(1) Whether the District Court properly ruled that Detec- 
tive Blancato’s “notes” of statements made by the witnesses 
Hedderson and Savoy were not subject to production under 
the Jencks Act, even though those notes were not available 
for an in camera inspection, as they were disposed of in good 
faith and in the ordinary course of business. 

(2) Whether the District Court properly ruled that the 
police reports prepared from the “notes” in the above question 
were not subject to production under the Jencks Act and that 
no prejudice resulted from the trial court’s refusal to order 
their production. 


aw 


1. The notes of Detective Blancato were not producible as state~ 
ments of the witnesses Hedderson and Savoy pursuant to 


II. The subsequent reports made by Detectives Blancato and 
Allen were not producible under the Jencks Act as state- 
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FOR THE DISTRICT OF COLUMBIA CIECUIT 
No. 17903 


Irvinc M. SAUNDERS. APPELLANT 
v. 
Unrtep StaTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
I. The trial 


On February 26. 1962, appellant was indicted for robbery 
(22 D.C.C. 2901). A jury on April 4, 1962, found appellant 
guilty as charged. He was sentenced on May 14, 1962, tos 
term of imprisonment from three to nine years. 

At trial, the complainant, Frank Hedderson, an employee of 
the Washington Post. testified that about 12:45 A.M. on Jan- 
uary 31, 1962, he went to the rest room on the third floor of 
the Washington Post Building (Tr. 8, J.A. 2). While in the 
rest room, Mr. Hedderson saw appellant whom he recognized 
as a person he had seen working at the Post on previous occa- 
sions (J.A.2). As Mr. Hedderson “walked in the rest room to 


* Appellee’s reference to transcript citations are to the transcript of the 
trial (April 3-4, 1962) unless otherwise specified. Also, reference to Joint 
Appendix pages 1-44 are to the J.A. of the direct appeal. Irving M. Souné- 
ore v. United States, No. 17,122. 
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urinate, he (apppellant) was standing back by the radiator; 
and I went to the third bowl to urinate. That would be ap- 
proximately 10 feet from where he was standing, and I saw 
him. Then I was urinating at the time, and had glanced on 
the side. He left the radiator and walked up, and just as soon 
as he got behind me he grabbed my behind my throat, and he 
hollered, ‘Come on: I got him.’ * * * Then all I could see 
was fists flying. * * * After they beat me, they either hit 
me or shoved me back, and I was in a daze. And I finally got 
together and went on out, and walked to the mail room in a 
daze. And I hollered I had been robbed” (J.A.3). A pocket- 
book containing $117 in cash and a money order for $14.46 
was “ripped” from Mr. Hedderson’s rear pocket (Tr. 10, J.A. 
3). Asa result of the attack. Mr. Hedderson was left with 
his nose swollen and bleeding, his lips swollen and his face 
bruised (Tr. 13). Both at the line-up held the morning after 
the robbery and at trial, Mr. Hedderson identified appellant as 
one of his assailants (Tr. 10-11). 

Two other employees of the Washington Post, James Brock- 
man and George Helwig, testified they had seen appellant in 
the third-floor rest room between 12:30 and 12:45 A-M., just 
prior to the time of the robbery (Tr. 26, 35). Mr. Brockman 
also observed another unidentified person in the men’s room 
(Tr. 27). Mr. Helwig saw appellant and two other persons in 
the rest room (Tr. 36). Both men saw the complainant a few 
minutes later with his nose and mouth bleeding (Tr. 27, 37). 

A fourth employee, John Savoy, “saw Mr. Saunders and two 
other fellows. I imagine they were together. They went out 
Hedderson comes out of the bathroom bleeding” * * ° “hardly 
afew seconds” later. (J.A. 10.) 

When appellant was arrested at 5:10 A.M. on the morning 
of January 31, 1962, by Officer Blancato, he was wearing an 
overcoat (J.A. 13) which had human blood stains on the left 
cuff and on the upper left sleeve (J.A. 14). 

Appellant in his testimony admitted that he had gone to 
the Washington Post Building with two men named Lawrence 
Yoho and Maurice Cook on January 31, 1962, (J.A. 15, 16) and 
that the three had gone to the rest room on the third floor 


(J.A. 16). According to his testimony, however, he left, the 
rest room as Mr. Hedderson entered (J.A. 16). He stated he 
was returning to the rest room when he met Lawrence Yoho 
and Maurice Cook, who were coming down the steps frorn the 
rest room (J.A.17). The three men left the building together 
and drove away inacar. In the car Yoho and Cook informed 
appellant that they had committed the robbery. (J.A. 17.) 

Detective Blancato testified in rebuttal that appellant had 
told him at the time of his arrest that he, appellant, had not 
been in the Washington Post Building since November (J.A. 
33). Later, appellant admitted to the police officer that he 
had been to the Washington Post Building on the evening 
in question and that he had seen two men but that he didn’t 
know who they were (J.A. 33, 34). Still later, appellant; told 
Detective Blancato that the two men’s names were Yoho and 
Cook. In the presence of his trial attorney he told the officer 
that he had “lied” on the earlier occasions because “he didn’t 
think the complainant could identify him, so he didn’t want to 
get his friends Yoho and Cook in any trouble” (J.A. 34). 
Appellant gave the detective addresses and other information 
to assist the officer in locating Yoho and Cook. The detective, 


upon exhaustive investigation, found all such information to 
be incorrect. (J.A. 34, 35.) 


IL The hearing upon remand 


Pursuant to this Court’s opinion in Irving M. Saunders v. 
United States, No. 17,122, decided January 31, 1963, an exhaus- 
tive hearing was held by the District Court on April 5 and 
22, 1963 (J.A. 76). Detective Blancato testified that he 
responded to the scene of the robbery about 1:00 A.M. on 
January 31, 1962, and was present during the questioning of 
the complaining witness, Mr. Hedderson (Tr. 56). Blancato 
stated that he recorded certain facts that were given him by 
the witness, but that as the police already knew the defendant's 
name and address, detailed facts were not required (JA. 46). 
Later that morning these non-verbatim recordings of Detec- 
tive Blancato were transmitted onto a statement of facts 
(PD 163) by Detective Allen and were subsequently disposed 
of in good faith as they were the personal property of the 
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officer and not subject to any regulations requiring their 
preservation (J.A. 47, 54, 65). Blancato testified that he was 
also present during the questioning of the witness Savoy, and 
although data was recorded it was not taken verbatim nor in 
any detail (J.A. 47. 48). Detective Blancato also prepared a 
report for his superior, advising Captain Kutner of the robbery 
and stating sufficient information for the commanding officer 
of the Robbery Squad to make a statement to the reporters 
if necessary (J.A. 68). 

Detective Allen testified that he did not respond to the 
scene of the robbery nor interview any of the witnesses, but 
that he conducted a lineup the same morning. and prepared 
statement of facts from information given him by Detective 
Blancato (J.A. 54, Hearing Tr. 68-70). Allen then accom- 
panied the appellant to the United States Commissioner's office 
and upon return to the Robbery Squad Allen prepared a 
“summary” of his investigation of the case (Exhibit +4) 
(J.A. 56, 61). 

Officer Galyean testified that at the Washington Post 
Building he interviewed Mr. Hedderson getting “just enough 
information to make a report. which is the 251” (J.A. 63). 
From this report was prepared the “teletype message” (PD 
189, Exhibit +2) and the “work sheet” (PD 56, Exhibit #6) 
(J.A. 49. 50). Also a supplemental report to the PD 251 was 
prepared (PD 252, Exhibit +6). 

During the hearing, a statement taken by a secretary in the 
office of the Grand Jury Division of the United States 
Attorney’s Office (USA-9X-65, Exhibit +8) was produced as 
were the notes made by an Assistant United States Attorney 
(Exhibit +5) during his interview of the complaining witness 
in preparation for trial (J.A. 56, 60). In fact the entire file 
of the Government was handed to counsel for the appellant 
(J.A. 52). 

At the conclusion of all the testimony and argument, the 
District Court considered all the issues raised by this Court 
as directed and found: (1) that, (a) counsel for the appellant 
conceded that the notes of the prosecutor were not producible 
under the Jencks Act and (b) that after a careful review of the 
notes they were not so producible and no prejudicial error re- 
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sulted from failure of the trial court to order their production; 
(2) that (a) the “notes” made by Detective Blancato at the 
scene of the robbery were not producible under the Jencks 
Act and (b) that any reports made as a result thereof were not 
subject to production, nor (c) was there any prejudice resulting 
from the non-production of these reports at trial and in fact 
the reports were consistent with the testimony of the witnesses 
Hedderson and Savoy; and (3) that counsel for appellant con- 
cedes that in so far as the production of any statements pos- 
sibly made by the witness Brockman, no error was committed 
as the testimony of Brockman was consistent with that of ap- 
pellant at trial. (J.A. 75-77.) 

All documents were preserved for this appeal (J.A. 77) and 
from the denial of the motion for 2 new trial the appellant 
appeals. 

STATUTE INVOLVED 

Title 18 U.S.C. § 3500 provides: 

“Demands for production of statements and reports of wit- 
nesses 

(a) In any criminal prosecution brought by the 
United States, no statement or report in the possession 
of the United States which was made by a Government 
witness or prospective Government witness (other than 
defendant) to an agent of the Government shall be the 
subject of subpena, discovery, or inspection until said 
witness has testified on direct examination in the trial 
of the case. 

(b) After a witness called by the United States has 
testified on direct examination, the court shall, on mo- 
tion of the defendant, order the United States to pro- 
duce any statement (as hereinafter defined) of the wit- 
ness in the possession of the United States which 
relates to the subject matter as to which the witness has 
testified. If the entire contents of any such statement 
relate to the subject matter of the testimony of the 
witness, the court shall order it to be delivered directly 
to the defendant for his examination and use. 
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(c) If the United States claims that any statement 
ordered to be produced under this section contains mat- 
ter which does not relate to the subject matter of the 
testimony of the witness, the court shall order the United 
States to deliver such statement for the inspection of 
the court in camera. Upon such delivery the court 
shall excise the portions of such statement which do 
not relate to the subject matter of the testimony of 
the witness. With such material excised, the court shall 
then direct delivery of such statement to the defendant 
for his use. If, pursuant to such procedure, any por- 
tion of such statement is withheld from the defendant 
and the defendant objects to such withholding, and 
the trial is continued to an adjudication of the guilt 
of the defendant, the entire text of such statement 
shall be preserved by the United States and, in the 
event the defendant appeals, shall be made available 
to the appellate court for the purpose of determining 
the correctness of the ruling of the trial judge. When- 
ever any statement is delivered to a defendant pur- 
suant to this section, the court in its discretion, upon 
application of said defendant, may recess proceedings in 
the trial for such time as it may determine to be reason- 
ably required for the examination of such statement by 
said defendant and his preparation for its use in the 
trial. 

(d) If the United States elects not to comply with 
an order of the court under paragraph (b) or (c) hereof 
to deliver to the defendant any such statement, or such 
portion thereof as the court may direct, the court shall 
strike from the record the testimony of the witness, and 
the trial shall proceeed unless the court in its discretion 
shall determine that the interests of justice require that 
a mistrial be deciared. 

(e) The term “statement” as used in subsections (b), 
(ec), and (d) of this section in relation to any witness 
called by the United States, means— 

(1) a written statement made by said witness and 
signed or otherwise adopted or approved by him; or 
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(2) @ stenographic, mechanical, electrical, or other 
recording or a transcription thereof, which is a substan- 
tially verbatim recital of an oral statement made by said 
witness to an agent of the Government and recorded 
contemporaneously with the making of such oral 
statement. 


SUMMARY OF ARGUMENT 


Detective Blancato made abbreviated notes while talking to 
Hedderson and Savoy shortly after the robbery at the Wash- 
ington Post Building on January 31, 1962. These notes were 
not taken “substantially verbatim” and hence were not pro- 
ducible under the Jencks Act to assist the defense in cross- 
examination. Further, the trial court’s ruling that these notes 
were not producible did not prejudice the defense in any way 
as there were no inconsistencies between the statement and the 
testimony of the witnesses. 

The District Court upon remand admitted several reports 
and statements from the files of the police officer and the 
Assistant United States Attorney, none c which were pro- 
ducible at trial as statements of the witnesses Hedderson and 
Savoy pursuant to subsection (e)(2) of the Jencks Act. 
Further, there was no prejudice to the defense as no incon- 
sistencies appear on the record in this case. 


ARGUMENT 


L The notes of Detective Blancato were not producible as 
statements of the witnesses Hedderson and Savoy pur- 
suant to the Jencks Act 


At trial the victim Hedderson and the witness Savoy stated 
they did not sign or adopt any statements made to or by any 
police officer (J.A. 4, 10). Neither could they remember with 
certainty whether the police wrote down their statements as 
they were being interviewed.? However, at the hearing Deteo- 


® Hedderson stated (J.A. 4,5) : 

Q: You just testified, sir, it was taken down by the police as you wore 
telling it to them. 

A: I imagine it was, that night. I don't know what happened. 

Savoy stated (J.A. 11): 
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tive Blancato stated that he made abireviaied notes of what 
the witnesses said during the early hours of January 31, 1962, 
so that a statement of facts could be prepared. He further 
stated that the notes he made were not verbatim and consisted 
mainly of the witnesses’ names, addresses, ages, places of 
employment. times during which they worked and “little bits” 
of the facts of the crime (J.A. 46). It was not necessary to 
take detailed statements as the police knew the name of the 
appellant and solving the crime was relatively easy. Later 
that same morning Detective Blancato, using these notes, aided 
Detective Allen in preparing a statement of facts (PD 163, 
Exhibit =1). Subsequently. Detective Blancato in good faith 
disposed of these notes as the appellant had been convicted 
and the notes were his personal property not requiring preserva- 
tion. (J.A. 77.) Cf. Killian v. United States, 368 U.S. 231 
(1961). Appellant claims that these personal writings of 
Detective Blancato were producible during the first trial as 
proper statements of the witnesses under subsection (e) (2) 
of the Jencks Act, 18 U.S.C. 3500. This contention clearly 
is erroneous as this subsection is only applicable to writings 
which are “a substantially verbatim recital of an oral statement 
made by said witness to an agent of the Government * * °.” 
18 U.S.C. 3500(e)(2). Such writings should be made with 
“a very high degree of exactness." Campbell v. United States, 
296 F. 2d 527. 532 (1st Cir. 1961). reversed on other grounds, 
&3 S. Ct. 1356 (1963). The writings must be more than mere 
abbreviated ent: ; on a police officer's note pad, and should 
at the very least s-t forth the “substance” of the interviewee’s 
statement in language which conforms to that of the witness. 
United States v. McKeever, 271 F. 2d 669 (2nd Cir. 1959); 
United States v. Aviles, 200 F. Supp. 711 (S.D.N.Y. 1961); 
United States v. Waldman, 159 F. Supp. 747 (D.N.J. 1958). 
Cf. United States v. Anderson, 154 F. Supp. 374 (E.D. Mo. 
1957). In order that cross-examination of the witness be fair. 
the writing used for thet purpose should be a “fairly compre- 


Q: Did you make any statements as to the occurrence itself to the police? 


are producible under subsection (e)(1) of the Jencks Act. Appellant's 
brief, p. 15. 
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hensive reproduction of the witness’ words * * *.” United 
States v. Thomas, 282 F. 2d 191, 194 (2nu Cir. 1960). In 
Palermo v. United States, 360 U.S. 343 (1959) the Supreme 
Court in interpreting the Jencks Act stated: 


It is clear from the continuous congressional em- 
phasis on ‘substantially verbatim recital,’ and ‘continu- 
ous, narrative statements made by the witness recorded 
verbatim, or nearly so * * ® that the legislation was 
designed to eliminate the danger of distortion and mis- 
representation inherent in a report which merely se- 
lects portions, albeit accurately, from a lengthy recital. 
Quoting out of context is one of the most frequent and 
powerful modes of misquotation. We think it consist- 
ent with this legislative history, and with the generally 
restrictive terms of the statutory provision. to require 
that summaries of an oral statement which evidence 
substantial selection of material, * * ° are not to be 
produced. Jd. at page 352. 


The testimony adduced at the hearing and at the trial. indi- 
cates that Detective Blancato did not take a full statement 
from the witnesses, but only sketchy notes so that he could 
have names, addresses and employment data for the prepara- 
tion of subsequent police forms. The record clearly supports 
the District Court's findings that the writings were not pro- 
ducible under the Jencks Act, which findings “may not be dis- 
turbed unless clearly erroneous.” Campbell v. United States, 
83S. Ct. 1356, 1360 (1963). 
ARGUMENT 


I. The subsequent reports made by Detectives Blancato and 
Allen were not producible under the Jencks Act as state- 
ments of the witnesses Hedderson and Savoy 


The appellee contends that as the abbreviated notes of De- 
tective Blancato were not substantially verbatim recitals of 
the statements of the witnesses Hedderson and Savoy, and 
were disposed of in good faith and in the normal course of 
police procedure, the judgment and conviction should be af- 
firmed and further issues need not be reached. However, as- 
suming arguendo, that the writings were producible and are 
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not now available, the appellant contends that the secondary 
evidence should have been produced. Should the appellant 
be able to demonstrate that there were material inconsistencies 
and that he was prejudiced by the non-production, the Gov- 
ernment would not disagree with his conclusion. However. 
the District Court after hearing all the testimony and examin- 
ing the reports and statements prepared by the police officers, 
did not find any material inconsistencies between the reports 
and the trial tes.imony of the witnesses and affirmatively 
found that no prejudice existed. The Government submits 
that the record supports this finding. Cf. Hilliard v. United 
States, — US. App. D.C. —, 317 F. 2d 150 (1963) ; DeBinder 
v. United States, 112 US. App. D.C. 343, 303 F. 2d 203 (1962). 
Clearly, an in camera inspection of Blancato’s notes was not 
necessary, for appellant concedes that the statement of facts 
contains the equivalent information and was available to the 
District Court for its scrutiny and comparison. 

Appellant is apparently unable to point to a single discrep- 
ancy between the testimony of the witnesses Hedderson and 
Savoy at the trial and the reports prepared by the police which 
in abbreviated form recite their initial statements. Instead, 
appellant points to discrepancies between Blancato’s recollec- 
tion of the witnesses’ statements and the actual written re- 
ports, which discrepancies are irrelevant to this appeal. The 
legislative history ‘ and reasoning of the Jencks Act is to pro- 
vide the defense an adequate means to cross-examine prosecu- 
tion witnesses. Thus, any prior statements which the witnesses 
made and were accurately recorded may be used for that pur- 
pose. However, where no inconsistencies appear these state- 
ments become useless for the sole and intended purpose of 
cross-examination. Here, as in most cases no discrepancies ap- 
pear and no prejudice to the defense resulted from the non- 
production of the desired documents. 

Further, it is apparent from the transcript of the trial that 
the appellant was in fact furnished the police statement of 
facts pursuant to subsection (e)(1) of the Jencks Act as a 

“108 Cong. Rec. 15988-15041 (1957) ; 8. Rep. No. 961, 85th Cong. Ist Sess. 
(1957) ; H.R. Rep. No. 700, 85th Cong., Ist Sess. (1957) ; H.-R. Rep. No. 1271, 
85th Cong., Ist Sess. (1967). 
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signed statement of Detective Allen (Tr. 129, 130). Cf. Leach 
v. United States, No. 17,549, decided April 25, 1963. It should 
also be noted that presumably counsel for appellant was aware 
that prior to Saunders’ trial another procedure was available 
for the examination of the statement of facts prepared by the 
investigating officer as well as other police reports.* 

The appellant on this appeal asserts that besides the state- 
ment of facts he is entitled to several other reports of the Po- 
lice Department, none of which he requests as 8 signed state- 
ment of the officer who prepared it under subsection (e) (1) 
of the Jencks Act, but rather as substantially verbatim state- 
ments of the witnesses. The record indicates that Officer Gal- 
yean prepared the PD 251, not from any notes he made during 
his conversation with the victim but rather from his memory 
upon his return to the police station (Hearing Tr. 82-85, J.A. 
63). As a result of the preparation of this form the teletype 
(PD 189) and worksheet (PD 56) were prepared and sent to 
the proper police officials. Also a supplement to the PD 251 
was prepared (PD 252). The PD 251 is not a statement with- 
in the terminology of the Jencks Act, but rather the tran- 
scription of the memory of a police officer. Thus, clearly the 
two forms (PD 189 and PD 56) which were prepared by copy- 
ing portions of the PD 251 are not producible. Finally, the 
supplemental report (PD 252) was not prepared as a result of 
an interview with any witness but rather as its name indicates 
a report bringing the investigation up to date. 

Detective Allen testified that he prepared a summary (Ex- 
hibit 34) of his investigation and the events of the line-up 
which he held. Detective Blancato testified that he prepared 
a report for Captain Kutner (Exhibit #7) to aid his super- 
visor in discussing the Washington Post robbery with the press. 
The reports were not designed to record the verbatim state- 


* Lew ond Tactics in Federal Crimine! Cases, prepared by the George 

Fellowship Program, including counsel for appellant, states: 
“There are certain standard steps of investigation appropriate in every 
case, °° * 5, Inspect the various police forms which have been made out 
on the case by the arresting officers. These forms, filed in Room 4009 
(Statistics Bureau) of the Municipal Building inciude the following: PD 
2658, PD 251, PD 254, PD 252, and PD 163." pp. 1.4 
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ments of the interviewed witnesses but were only routine docu- 
ments necessary to efficient police procedure. 

The form USA-9X-65 (Exhibit +8) is the police officer's 
statement to a Government secretary, stating what the wit- 
nesses know about the case and is not a recording of the 
witnesses’ oral statement, but rather a recording of the police 
officer's recollection and hence not producible as to either the 
witness Hedderson or Savoy. Finally, the appellant has with- 
drawn his request for the notes of the Assistant United States 
Attorney and any notes, reports or statements relative to the 
witness Brockman. 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
Vicror W. Carury, 
B. Micuasz RavH, 
Assistant United States Attorneys. 


